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THE STANDING COMMITTEE ON JUSTICE AND 
HUMAN RIGHTS 

has the honour to present its 

TWENTY-FIRST REPORT 

Pursuant to its Order of Reference dated October 30, 1997, and to Standing Order 68(4)(a), 

the Committee proceeded to review the sections of the Criminal Code which deal with impaired 
driving in order to (a) enhance deterrence; and (b) ensure that the penalties reflect the seriousness of 

the offence. 

The Committee held hearings in Ottawa, where witnesses and participants were broadly 

representative of those affected by, interested in, and involved with the criminal justice system. 

Your Committee adopted the following Report with 17 recommendations, and also submits 

in accordancce with Standing Order 68(5) recommendations regarding legislative wording in the 

form of a draft Bill. 
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CHAPTER 1: INTRODUCTION 

BACKGROUND 

Recognizing that impaired driving continues to pose a very serious threat to the life and health 

of Canadians, the House of Commons asked the Standing Committee on Justice and Human Rights 

to review the relevant Criminal Code provisions and make recommendations for change. This report 

outlines the process undertaken by the Committee to fulfill its very important mandate and explains 

the reasons for the changes recommended. 

The detection of impaired driving by breath analysis became a part of Canadian criminal law 30 

years ago. Although subsequent Criminal Code amendments, and concurrent educational and 

enforcement efforts may be credited with having stemmed the growth in the number of 

alcohol-related deaths and injuries on Canadian roads, a review of current statistics reveals that the 

battle against impaired driving is still far from won. Indeed, the Canadian Centre for Justice Statistics 

reports that, in 1995, 35% of fatally injured drivers in Canada had a blood alcohol concentration 

(BAC) in excess of the legal limit.! Although there are conflicting estimates of the annual number of 

deaths or injuries caused by impaired driving in Canada, it is clear that statistics alone do not reflect 

the needless human tragedy of lives lost and injuries suffered. Increasing public concern about the 

incidence of impaired driving in Canada and the resulting injuries and loss of life led to a full day of 

debate in the House of Commons in October 1997. At the conclusion of that debate, this Committee 

was instructed to prepare and bring in a bill to amend those sections of the Criminal Code dealing 

with impaired driving. On 22 October 1998, the Committee reported to the House, committing itself 

to a detailed study of the legislation with the goal of making recommendations, in the form of 

proposed amendments to the impaired driving provisions of the Criminal Code. 

THE REVIEW PROCESS 

On 3 December 1998, the Committee commenced its review of the impaired driving provisions 

of the Criminal Code, in response to the following Order of Reference from the House: 

That, pursuant to Standing Order 68(4)(a), the Standing Committee on Justice and Human 

Rights be instructed to prepare and bring in a bill to amend those sections of the Criminal Code 

which deal with impaired driving in order to (a) enhance deterrence; and (b) ensure that the 

penalties reflect the seriousness of the offence. 

“Impaired Driving in Canada, 1996,” Juristat, Statistics Canada, Catalogue No. 85-002-XPE, Vol. 17, No. 12, p. 7. 



As part of its review, the Committee held public hearings on more than a dozen separate 

occasions, receiving evidence from over 30 witnesses holding a broad range of perspectives on the 

issues. A list of those witnesses is included at Appendix A to this report. Appendix B includes a list of 

agencies, organizations and individuals that responded in writing to the Committee’s Issues Paper. 

The Issues Paper is also included at Appendix C. For ease of reference, the current impaired driving 

provisions contained in Part VIII of the Criminal Code are included at Appendix D. A Summary of 

Recommendations can be found at Appendix E and the Committee’s legislative proposals are 

contained in a Draft Bill at Appendix F. 

Provincial governments provided the Committee with important information about the wide 

variety of legislation and administrative steps taken in their respective jurisdictions. Chapter 2 of this 

report contains a more thorough discussion of some of those initiatives. A number of organizations 

and individuals involved in researching impaired driving and road safety issues also shared their 

technical expertise with the Committee, in the form of testimony, literature reviews and statistical 

data. Comments and suggestions were received from representatives of the hospitality industry and 

insurance interests, as well as non-profit safety-oriented groups. The Committee also heard from 

representatives of those involved in the criminal justice process, including victims and the police 

community, as well as Crown Attorneys and the criminal defense bar. 

JURISDICTION 

Over the course of this review, it has become increasingly apparent to the Committee that 

Parliament has limited legislative powers with respect to impaired driving. In the exercise of its 

constitutional jurisdiction over criminal law, Parliament prohibits and punishes impaired driving 

under the Criminal Code, and sets out special procedures for obtaining the evidence necessary for 

prosecution. In addition to their constitutional responsibility for prosecuting impaired driving 

offences under the administration of justice jurisdiction, the provinces and territories have authority 

over driver licensing and highways. Over the years, a complex and interdependent scheme of 

criminal and administrative sanctions has been imposed on impaired drivers, in the form of fines, 

imprisonment, and driving prohibitions for Criminal Code convictions, combined with 

provincial/territorial license suspensions of varying lengths and conditions. 

During this review, several provincial governments urged that the Committee not limit the 

existing scope for administrative penalties, such as license suspensions, which are often used to 

encourage participation in treatment for alcohol abuse or alcohol ignition interlock programs, in 

order to regain a driver’s license. On the other hand, several witnesses were unhappy that sanctions 

were not uniformly applied across Canada. They asked the Committee to propose longer minimum 

prohibition orders and mandated assessment and treatment measures and/or the use of ignition 

interlock devices. While Parliament’s jurisdiction over criminal law may well permit expanding the 
range of penalty options under the Criminal Code, the Committee has attempted in its deliberations 

to bear in mind that the practical implications of doing so may fall almost entirely upon the shoulders 

of provincial or territorial governments. 



CHAPTER 2: LEGISLATIVE BACKGROUND 

INTRODUCTION 

Operating a motor vehicle while under the influence of alcohol has been an offence under the 

Criminal Code of Canada since the early part of this century, although impaired driving was not 

apparently identified as a major preventable cause of death and injury on Canadian roads until much 

later. Since the late 1960s, however, much effort has been expended toward the prevention, detection 

and prosecution of impaired driving, so as to reduce the high number of motor vehicle crashes in 

Canada resulting in serious injury or death. This Chapter of the report will review Parliament’s 

response to the problem over the past 30 years, as well as some of the legislative and administrative 

steps taken by the provinces and territories. 

IMPAIRED DRIVING AND THE CRIMINAL CODE? 

The Criminal Code prohibits driving while one’s ability to operate a vehicle is impaired by 

alcohol or drugs. It is also an offence to drive with a blood alcohol concentration (BAC) in excess of 

80 mg/100 ml of blood. Upon conviction, the penalties include a mandatory minimum driving 

prohibition in addition to the applicable fine or jail term, with escalating penalties for repeat 

offenders. Conviction for impaired driving causing bodily harm or death carries the potential for 

significantly greater penalties. In order to enable law enforcement agencies to gather evidence, the 

Criminal Code gives police the power to demand a breath or blood sample where there are 

reasonable and probable grounds to believe that a driver is impaired. To encourage compliance, 

failure or refusal to provide a sample is an offence carrying the same penalty as driving while 

impaired or with a BAC in excess of the legal limit. Since breath analysis became part of Canada’s 

criminal law 30 years ago, there have been a number of refinements to the legislation. For example, 

police can now demand a breath sample with a roadside screening device, on suspicion that a driver 

has alcohol in his or her body. Police can also seek a telewarrant authorizing them to have blood 

samples taken from a driver involved in a serious accident if the driver is unable to consent because of 

his or her condition. 

FEDERAL LEGISLATIVE HISTORY 

Driving a motor vehicle while intoxicated was added to the Criminal Code as a summary 

conviction offence in 1921.3 In 1925, that provision was amended to make it a summary conviction 

2 R.S.C. 1985, Chap. C-46. 

3 An Act to amend the Criminal Code, S.C. 1921, c. 25. 



offence to drive while intoxicated or under the influence of a narcotic.4 In 1930, driving while 

intoxicated or under the influence of a narcotic was made a hybrid offence, so that the Crown could 

proceed by indictment in more serious cases.” The precursor to section 253, as it now exists in the 

Criminal Code, was passed in 1951 in the form of a hybrid offence of driving while impaired by 

alcohol or a drug.f The penalty for a first offence was a fine of not less than $50 and not more than 

$500, or up to three months imprisonment, or both. For a second offence, the penalty was from 

14 days to 3 months imprisonment and a subsequent offence was punishable by from 3 months to a 

year’s imprisonment. 

Extensive Criminal Code amendments came about in 1969, when Parliament passed the 

so-called “per se” offence of driving with a BAC in excess of 80 mg/100 ml of blood.’ Refusal of a 

police officer’s demand to provide a breath sample was made an offence at the same time and both 

began as summary conviction offences, with a mandatory minimum $50 fine. They became hybrid 

offences in 1976, when the punishment for both became the same as that for impaired driving, with 

repeat offences being subject to greater punishment.® Roadside screening devices were also 

authorized at that time, thereby allowing a police officer to demand a breath sample based on a 

reasonable suspicion that a driver has alcohol in his or her body. Refusal of such a demand was made 

a hybrid offence, also carrying the same penalties as impaired driving. That same bill saw the 

introduction of the curative discharge provisions of the Criminal Code now found at subsection 

23H07) 

The impaired driving provisions were again amended in 1985, to allow a warrant for a blood 

sample to be obtained by telephone, where a suspect involved in an accident resulting in death or 

bodily harm is unable to consent to the taking of a sample. At the same time, the maximum available 

penalties for impaired driving causing bodily harm and impaired driving causing death were 

increased to 10 and 14 years imprisonment, respectively.” Those 1985 amendments also imposed the 

penalties still in force today for impaired driving, the per se offence of driving with a BAC in excess 

of 80 mg/100 ml of blood, and refusal to provide a breath sample. The mandatory minimum 

punishment for any of those 3 offences is a $300 fine for a first offence, 14 days imprisonment for a 

second offence, and 90 days imprisonment for a subsequent offence. The maximum available 

penalties on summary conviction or indictment are six months and five years imprisonment, 

respectively. The 1985 amendments also introduced the existing mandatory minimum driving 

prohibitions of three months, six months and one year, respectively, for first, second and subsequent 

4 An Act to amend the Criminal Code, S.C. 1925, c. 38. 

An Act to amend the Criminal Code, S.C. 1930, c. 11. 

5 An Act to amend the Criminal Code, S.C. 1951, c. 47. 

Criminal Law Amendment Act, S.C. 1968-69, c. 38. 

Criminal Law Amendment Act, 1975, S.C. 1974-75-76, c. 93. 

Criminal Law Amendment Act, 1985, S.C. 1985. c. 19. 



offences. Although a maximum three-year driving prohibition had been available since 1938, /0 the 
same 1985 amendments increased the maximum prohibition period to 10 years following conviction 

for impaired driving causing bodily harm or death. 

While 1985 saw the last major overhaul of the impaired driving provisions of the Criminal 

Code, there were some further amendments in the 1990s. For example, the original two-hour time 

limit for obtaining telewarrants for blood samples was expanded to allow police four hours to do 

so.'! Subsequent amendments specified that driving prohibitions do not begin until after the 

completion of any jail term imposed for the same offence.!* Notwithstanding the evolution of 

federal legislation in this area, many participants in the Committee’s review process argued that the 

present state of the law is ineffective and flawed. As will be seen later in this report, those participants 

have recommended numerous amendments to the Criminal Code to address their specific concerns. 

PROVINCIAL/TERRITORIAL MEASURES 

Although Criminal Code impaired driving convictions can give rise to significant 

consequences, an accused person routinely faces the possibility of additional sanctions. Most of the 

provinces and territories have instituted administrative penalties or controls to mandate action 

against suspected and convicted impaired drivers, some of which may be effective immediately and 

independently of any Criminal Code conviction. 

A.  Driver’s License Suspensions 

For example, most jurisdictions impose a license suspension of at least a year following a 

Criminal Code conviction. In addition, some have implemented shorter-term, license suspensions 

that take effect following failure or refusal of a breath test, independent of any Criminal Code 

conviction. In Manitoba, The Highway Traffic Act imposes an automatic three-month administrative 

license suspension for drivers who refuse a demand for a breath test, or whose BAC registers over 

80 mg/100 ml of blood.!* Likewise, British Columbia’s Motor Vehicle Act allows a police officer to 

impose a 90-day prohibition for refusing a demand or testing over 80 mg/100 ml of blood. The 

prohibition becomes effective 21 days after the event, during which time the driver can seek a 

review.!° Ontario’s Highway Traffic Act contains similar provisions that were very recently upheld 

by the Ontario Court of Appeal. 

10 An Act to Amend the Criminal Code, S.C. 1938, c. 44. 

I Criminal Law Amendment Act, S.C. 1994, c. 44. 

© Criminal Law Improvement Act, 1996, S.C. 1997, c. 18. 

13 “Impaired Driving in Canada, 1996,” Juristat, Statistics Canada, Catalogue No. 85-002-XPE, Vol. 7, No. 12, p. 10. 

14 Minister of Justice and Attorney General of Manitoba, Brief to the Committee, p. 1. 

5 Roger Cutler, Crown Counsel, Brief to the Committee. 



B. Lower BAC Limits 

Most provinces have also legislated brief periods of license suspension for persons whose BAC 

is over 50 mg/100 ml of blood but less than the Criminal Code legal limit of 80 mg/100 ml of 

blood.!© The purpose of such action is to allow the police to suspend drivers at the roadside for up to 

24 hours, in the hope of preventing an impaired driving offence. In addition, several provinces 

impose a zero tolerance rule as part of their graduated driver’s license program, although Ontario is 

apparently the only jurisdiction with a lower BAC limit for supervisory drivers as well.!7 Ontario 

novice drivers who breach this condition face a 30-day license suspension and fine.!8 Likewise, 

Québec drivers can have their license suspended for 15 days.!® 

C. Seizure and Impoundment of Vehicles 

A majority of provinces have also instituted seizure and impoundment measures for vehicles 

operated by prohibited or suspended drivers.2° Although usually not aimed specifically at impaired 

drivers, this measure is seen as an important tool to compel compliance with federal and provincial 

driving restrictions that commonly arise out of impaired driving convictions. Since 1989, The 

Highway Traffic Act of Manitoba has allowed for seizure and 30-day impoundment of a motor 

vehicle driven by a suspended driver.?! Ontario implemented similar countermeasures against 

suspended drivers on 16 February 1999.22 Since December 1997, Québec’s Highway Safety Code 

has allowed for immediate seizure and 30-day impoundment of any road vehicle operated by a driver 

who has been suspended for impaired driving.?° 

D. Assessment and Treatment 

A number of jurisdictions now require assessment and/or treatment for alcohol abuse or 

dependency as a prerequisite for reinstatement of a driver’s license at the end of a suspension period 

resulting from an impaired driving conviction. In Manitoba, for example, drivers must undergo 

assessment by the Addictions Foundation of Manitoba and complete any prescribed treatment 

16 “Impaired Driving in Canada, 1996,” Juristat, Statistics Canada, Catalogue No. 85-002-XPE, Vol. 17, No. 12, p. 7. As of 

October 1997, temporary roadside suspensions could be imposed at 40 mg/100 ml of blood in Saskatchewan. 

Stan Griffin, Insurance Bureau of Canada, Minutes of the Committee, 2 March 1999, 1000. 

Ontario Minister of Transportation, Brief to the Committee, p. 15. 

Québec Minister of Public Safety, Brief to the Committee, p. 1. 

“Impaired Driving in Canada, 1996,” Juristat, Statistics Canada, Catalogue No. 85-002-XPE, Vol. 17, No. 12, p. 10. 

- Minister of Justice and Attorney General of Manitoba, Brief to the Committee, p. 3. 

7 Ontario Minister of Transportation, Brief to the Committee, p. 14. 

Québec Minister of Public Safety, Brief to the Committee, p. 2. 



before they can regain their license, after The Highway Traffic Act suspension has expired.?4 
Québec’s Highway Safety Code requires all convicted impaired drivers to complete an alcohol and 
drug awareness program, and repeat offenders must undergo a satisfactory assessment before a new 
license will be issued.? In Ontario, first-time offenders convicted after 30 September 1998 are 
required to complete an education program prior to having their driver’s license reinstated. Repeat 
offenders must be assessed and attend either an education or treatment program.26 

E. Alcohol Ignition Interlock Devices 

Where an alcohol ignition interlock device is installed in a motor vehicle, a driver must provide 

a breath sample before it will start. If the breath sample shows that the driver has a BAC in excess of a 

pre-set limit, the ignition will lock and the vehicle cannot be started. While early models of these 

devices may have been easier to circumvent, recent technological developments have apparently 

overcome those limitations.?7 According to a supplier’s representative, the use of ignition interlock 

“typically involves participation in a program of close monitoring and supervision that’s 

administered either by court officials pursuant to a probation order, or by driver licensing authorities 

as a condition of license re-instatement.”2° The province of Alberta introduced the first Canadian 

pilot alcohol ignition interlock program in 1990, for persons convicted of a second or subsequent 

impaired driving offence. Preliminary results of an evaluation of that program by the Traffic Injury 

Research Foundation (TIRF) showed “a significant and positive effect of the ignition interlock 

program,” with participants having a lower rate of recidivism and higher survival probabilities than 

offenders who did not participate in the program.?? That program is now available to anyone 

convicted of an impaired driving offence in Alberta, after the court-ordered (Criminal Code) 

prohibition has been served, while the driver is still subject to the applicable provincial license 

suspension period.*9 Since December 1997, Québec’s Highway Safety Code has allowed for early 

issuance of a restricted driver’s license on condition that an alcohol ignition interlock device is 

installed in the offender’s vehicle 1 

Many jurisdictions, through the exercise of their constitutional powers over drivers’ licensing 

and highways, have implemented comprehensive countermeasures. Although by no means uniform 

24 Minister of Justice and Attorney General of Manitoba, Brief to the Committee, p. 2. The suspended driver must also bear the 

$270 cost of assessment. 

25 Québec Minister of Public Safety, Brief to the Committee, p. 1. 

26 Ontario Minister of Transportation, Brief to the Committee, p. 14. The suspended driver pays the cost of treatment. 

27 Alcohol Ignition Interlocks, Traffic Injury Research Foundation, February 1996, p. 1. 

28 a Marples, Guardian Interlock Systems, Minutes of the Committee, 9 March 1999, 0950. 

29 D.J. Bierness, PM. Marques, R.B. Voas, and S. Tippets, Evaluation of the Alberta Ignition Interlock Program: Preliminary 

Results, September 1997, p. 5. 

30 Minister of Justice and Attorney General of Alberta, Brief to the Committee, p. 2. 

31 Québec Minister of Public Safety, Brief to the Committee, p. | 



across Canada, these statutory and administrative schemes complement the available Criminal Code 

sanctions by providing additional controls where needed, as well as strong incentives for 

behavioural change by impaired drivers. 



CHAPTER 3: THE EXTENT OF THE PROBLEM 

INTRODUCTION 

During this review, the Committee heard conflicting accounts of the nature and extent of the 

impaired driving problem in Canada today. Estimates of the number of alcohol-related road fatalities 

varied considerably, although no one disputed that there continue to be far too many deaths and 

injuries resulting from alcohol-related crashes.*2 Opinions also varied on whether government 

action had resulted in any significant decline in these numbers, particularly over the past decade. Of 

course, the extent and nature of the problem, and the effectiveness of earlier initiatives are important 

considerations in the evaluation of any additional reforms to be proposed during this review. 

REVIEW PARTICIPANTS’ VIEWS 

The Traffic Injury Research Foundation (TIRF) told the Committee that action taken in the 

1980s resulted in “unprecedented decreases” in the problem of impaired driving, as evidenced by a 

drop in the prevalence of impaired drivers on the road at night (from 5.4% in 1981 to 3.6% in 1988). 

However, noting that progress in the 1990s has been “much less impressive,” TIRF said that this was 

because the characteristics of the problem had changed, and that a relatively small group of “hard 

core” drinking drivers “account for a very significant proportion of the problem today.”#? 

The Canada Safety Council (CSC) expressed the view that the 1985 Criminal Code 

amendments had proven “ineffective and counterproductive,” by failing to protect the public from 

repeat offenders. CSC shared TIRF’s view that any new policy initiatives should target those repeat 

offenders “who habitually drive with BAC’s more than double the current 80 mg/100 ml of blood 

limit.”*4 

According to Mothers Against Drunk Driving (MADD), a perception that Canada’s drinking 

and driving problem is well on its way to being solved has led to a “growing complacency” about 

impaired driving, even though statistical data indicate that “relatively little progress has been made 

in addressing Canada’s impaired driving problem.” The Canadian Association of Chiefs of Police 

seemed to share that view and suggested that a 50% decrease in the number of traffic deaths between 

32 The Canada Safety Council estimated approximately 1200 deaths in 1997, while Mothers Against Drunk Driving cited a 1997 

study showing 1680 deaths annually. 

33 Brief to the Committee, p. 2-3. 

34 Brief to the Committee, p. 1. 

35 Brief to the Committee, p. 1-2. 



1978 and 1997 was more likely attributable to increased seat belt compliance than to a decreased 

36 incidence of impaired driving: 

On the other hand, the Canadian Council of Motor Transport Administrators (CCMTA) told the 

Committee that in 1995-96 they documented a 6.7% decrease in the percentage of fatally injured 

drivers who had been drinking and a 7.7% decrease in the percentage of motor vehicle fatalities 

involving drinking drivers. However, CCMTA also noted that during that same time, 42% of all 

drivers fatally injured in crashes had been drinking and 84% of those had BAC readings in excess of 

the legal limit. 

The clear consensus that became obvious to the Committee during its review is that impaired 

driving continues to be a persistent problem of very serious proportions in Canada, with 

wide-ranging and tragic consequences to far too many victims. 

The next four chapters of this report will discuss a variety of suggestions received by the 

Committee on how best to fulfill its mandate of enhancing deterrence and ensuring that penalties for 

impaired driving adequately reflect the seriousness of the crime. Specific recommendations are 

considered under four headings, including the nature of the offence of impaired driving, the penalties 

that ought to be available, the adequacy of police powers to enforce the law and, finally, systemic 

reform that would change the way in which impaired driving offences are prosecuted. 

36 Minutes of the Committee, 2 February 1999, 1015. 
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CHAPTER 4: THE NATURE OF THE OFFENCE 

INTRODUCTION 

The Committee was told that enforcement of existing impaired driving provisions is sometimes 

made more difficult by various drafting inadequacies in the law and by a lack of consequences for 

behavior often linked to impaired driving. Consequently, participants in the Committee’s review 

process recommended a number of amendments aimed at changing the elements of the offence of 

impaired driving, as well as expanding the nature of the conduct that would fall within the ambit of 

the Criminal Code. 

LOWERING THE LEGAL BLOOD ALCOHOL CONCENTRATION (BAC) 

Several participants in the review process advocated amending the Criminal Code to reduce the 

legal BAC limit to levels ranging from 0 mg/100 ml of blood to 50 mg/100 ml of blood. For the most 

part, they argued that impairment starts at levels lower than the current legal BAC limit and the law 

should reflect that reality. For example, Crown Attorney Andrejs Berzins recommended lowering 

the legal limit to 50 mg/100 ml of blood because a BAC limit of 80 mg/100 ml of blood sends the 

wrong message by “promoting a permissible amount of heavy drinking.”3’ Likewise, in a joint 

submission with the Winnipeg Police Services, the Addictions Foundation of Manitoba 

recommended lowering the BAC limit to .05 or 50 mg/100 ml of blood to “further the basic 

understanding and social policy that drinking and driving are two behaviours that should not be 

mixed.” The Council on Drug Abuse (CODA) advocated a legal BAC limit of .02 or 20 mg/100 ml 

of blood based on concerns about giving the public a mixed message and a belief that there is no safe 

level of blood alcohol concentration for drivers. For these same reasons, Sharleen Verhulst and 

Jennifer Dickson also supported a legal BAC limit of 20 mg/100 ml of blood, while Ken Roffel 

argued that zero tolerance, or 0 mg/100 ml of blood is the only way to make the law and the message 

sufficiently clear to Canadians. 

On the other hand, provincial governments showed little support for lowering the existing legal 

BAC limit. Instead, Ontario officials urged the Committee to concentrate on “improving the 

effectiveness of the current Criminal Code provisions and the ability of the police and courts to work 

with the 0.08 level.”3? Québec’s Ministry of Public Safety was also unenthusiastic about this 

proposal, citing a lack of scientific evidence that there would be any value in lowering the legal BAC 

limit. While recognizing that drivers with a BAC between 50 and 80 mg/100 ml of blood are a safety 

risk, Manitoba Justice argued that administrative sanctions like Manitoba’s 24-hour roadside 

Minutes of the Committee, 11 February 1999, 1105. 

38 Brief to the Committee, p. 9. 

39 Donna Connelly Miller, Ontario Ministry of Transportation, Minutes of the Committee, 17 February 1999, 1625. 



suspensions are a more appropriate means of addressing that risk. The Manitoba brief also pointed 

out that federal, provincial and territorial justice officials had rejected a proposal to reduce the legal 

BAC limit to .05, at the 1998 Uniform Law Conference. The Committee also notes that important 

strides in the direction of lower BACs have already been taken in most jurisdictions through the use 

of graduated licensing schemes that impose much more stringent limits on novice drivers. 

The Committee heard conflicting opinions respecting the likely effects of lowering the legal 

BAC limit. Based on recent studies, Robert Mann suggested that a legal BAC limit of 50 mg/100 ml 

of blood in Canada could result in as much as a 6% to 18% reduction in motor vehicle fatalities, or 

between 185 and 555 fatalities per year. By contrast, the Traffic Injury Research Foundation (TIRF) 

cited recent studies in support of their conclusion that “there is no evidence that lowering the 

statutory BAC limit in and of itself will have a measurable impact on public safety.”0 

Obviously, the Committee is anxious to see fewer deaths and injuries on the road as a result of 

impaired driving, as are all Canadians. However, we are also concerned about the lack of consensus 

among experts in the field as to whether or not a lower BAC limit would achieve greater safety. In 

addition, the possible negative effects of such a move cannot be ignored. For example, TIRF has said 

that a legal level of 50 mg/100 ml of blood would be extremely difficult for police to enforce, given 

the lack of overt signs of intoxication at BAC levels below 80 mg/100 ml of blood. Furthermore, 

even if they could be detected, neither the police nor the courts would have the resources to cope with 

the more than double the number of drivers who would be liable to prosecution. 

The Committee shares the concern raised by TIRF and others that a legal BAC limit of 

50 mg/100 ml of blood could result in a loss of public support, especially since scientific evidence 

suggests that not everyone would be impaired at that level. The Committee is also cognizant of the 

fact that the provinces and territories would bear the additional enforcement burdens, as well as most 

of the practical consequences that would flow from such a fundamental policy shift. For all of the 

foregoing reasons, and having weighed all of the evidence offered on this issue, the Committee is not 

at this time in favour of Criminal Code amendments to lower the legal BAC limit. 

LIMITATIONS ON “EVIDENCE TO THE CONTRARY” 

Paragraph 258(1)(c) of the Criminal Code creates a legal presumption that allows the courts to 

accept breath analysis results as proof of the blood alcohol concentration of the accused at the time of 

the alleged offence, “in the absence of evidence to the contrary.”*! The Committee was told that 

many accused persons who plead not guilty base their defense on that section of the Code. In such a 
case, the defendant typically calls evidence to establish that he or she consumed less alcohol than 
would have been required to reach the blood alcohol concentration indicated by the breath analysis 

machine. Evidence in such a case will usually include testimony from a toxicology expert, to 

0 Brief to the Committee, p. 8. 

A number of other prerequisites are also imposed, including time limits following the offence and between samples. 
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establish that the accused person’s actual blood alcohol concentration was most likely lower than the 
machine indicated. 

Crown Attorney Andrejs Berzins argued in favour of amendments to the Criminal Code to limit 

“evidence to the contrary” to that evidence “directly indicating that the apparatus was 

malfunctioning or not properly administered.”#2 In support of his argument, Mr. Berzins told the 

Committee that about one-third of all provincial court criminal trial time in Ottawa is taken up with 

impaired driving matters. Representatives from the Alcohol Test Committee of the Canadian Society 

of Forensic Science acknowledged that their time as expert witnesses before the courts is often taken 

up with this kind of defense.43 Consequently, they suggested that Parliament might consider placing 

limits on the interpretation of “evidence to the contrary,” to eliminate some of the more “spurious 

arguments” that can arise under that heading.*# 

On the other hand, the Criminal Lawyers Association of Ontario pointed out that it would 

hardly be within the capability of an accused person to demonstrate, several months after the fact, the 

accuracy or inaccuracy of a machine that is in the possession of the police. That argument is 

particularly persuasive in light of the fact that Criminal Code sections mandating the provision of a 

breath sample to the accused have never been proclaimed in force, due to the lack of an “approved 

container” for the purpose. This is in contrast to the presumption of accuracy for a blood alcohol 

reading, which requires that an additional sample be made available so that the accused can conduct 

his or her own analysis. 

The Committee understands the frustration expressed by justice system personnel over 

time-consuming defenses that, at least on the surface, may appear frivolous. However, given that the 

accused would have no effective means of checking the accuracy of a breath analysis machine, the 

Committee agrees that limiting the interpretation of “evidence to the contrary” in such a manner as 

recommended could effectively amount to the creation of an absolute liability criminal offence. 

Such a result would run the risk of interfering with an accused person’s rights guaranteed by the 

Canadian Charter of Rights and Freedoms. In present circumstances, therefore, the Committee does 

not support amendments to the Criminal Code that would limit the interpretation of “evidence to the 

contrary.” 

CODIFYING BREATH ALCOHOL LEVEL 

The Committee was told that one of the complicating factors in the prosecution of the per se or 

‘over 80’ offence is that the machines measure breath alcohol, but the offence is expressed in terms of 

blood alcohol concentration. As a result, breath analysis machines must be calibrated to convert to 

42 Minutes of the Committee, 11 February 1999, 1010. 

43 Louise Deheut, Minutes of the Committee, 3 February 1999, 1645. 

44 Brian Hodgson, Minutes of the Committee, 3 February 1999, 1720. 

45. Criminal Code, subparagraph. 258(1)(d)(). 



blood alcohol values. In order to eliminate the need to make the conversion and to remove one of 

the variables in the system, it was suggested that the Criminal Code be amended to express the per se 

offence as a value of micrograms of alcohol per millilitres of breath. 

Although there are apparently a number of states in the United States that codify the offence in 

breath, and the United Kingdom uses both breath and blood concentration values, the Committee is 

not persuaded that the potential benefits would outweigh the complications arising out of such an 

amendment. A major public information campaign would be required to ensure a basic 

understanding of the newly codified offence and the reasons for making the change. Therefore, the 

Committee is not in favour of such amendments to subsection 253(b) at this time. 

FAILURE TO STOP 

The Canadian Police Association proposed an amendment to the Criminal Code that would 

create a new offence of failing “to stop for a peace officer when directed to do so.”47 An additional 

penalty was recommended where the driver who failed to stop was impaired. In support of this 

recommendation, the Association argued that better enforcement tools and greater penalties for 

impaired driving may create greater incentives to avoid detection. 

Although the creation of a new offence may be the most effective response to fleeing motorists, 

the Committee believes that the broader policy implications of such a move require more scrutiny 

than we are able to provide within the scope of this review. Furthermore, Bill C-440, which has been 

referred to this Committee, is aimed at addressing this very issue. Therefore, the Committee is 

confident that the matter will be given full and fair discussion when the Bill is reviewed at Committee 

stage. In the interest of informing future debate on the question, the Committee suggests that the 

Department of Justice review the matter so that they will be able to provide background on relevant 

legal and policy issues and, if necessary, possible alternatives for dealing with the problem. 

RECOMMENDATION 1 

The Committee recommends that the Minister of Justice consider the nature and 

frequency of the problem of motorists fleeing police investigations and the 

advisability of addressing the matter through the creation of new Criminal Code 

sanctions. 

1¢ U L = = 5 x . 2 ayes . - À = . 4 Doug Lucas, Alcohol Test Committee, Canadian Society of Forensic Science, Minutes of the Committee, 3 February 1999, 
1700. 
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CHAPTER 5: PENALTIES 

INTRODUCTION 

During its review, the Committee found that a large proportion of recommendations called for 

increases in the various penalties currently available for virtually all impaired driving related 

offences. This chapter will review fines, prison terms and driving prohibition orders currently 

available for first, second and subsequent offences, as well as for the more aggravated offences 

involving bodily harm or death. The viability of tiered penalties will also be discussed, in addition to 

recommendations to add sanctions not now mentioned in the Criminal Code. Finally, the penalties 

available for some other Criminal Code offences will be discussed, insofar as they may affect the 

prosecution of impaired driving offences. 

MANDATORY MINIMUM FINES 

Manitoba and Nova Scotia expressed the view that the minimum $300 fine for a first offence is 

inadequate. The Canadian Police Association concurred in that position, as did the Addictions 

Foundation of Manitoba and Winnipeg Police Services. Given that the current minimum fine has 

been in place since 1985, it may no longer ‘denounce’ the actions of impaired drivers in a meaningful 

way. The Committee is of that view, especially since the Nova Scotia Department of Justice pointed 

out that the fines for some provincial traffic offences now exceed the $300 minimum. Although 

members are sensitive to the financial burden that higher fines may place on offenders and their 

dependants, the Committee notes that there are Criminal Code provisions allowing for fines to be 

discharged through fine option programs established by the applicable lieutenant governor in 

council. 

Because the mandate of this study includes ensuring that penalties adequately reflect the 

seriousness of the offence(s), a majority of Committee members agree that the mandatory minimum 

fine for a first offence should be increased in order to do just that. 

RECOMMENDATION 2 

The Committee recommends that subparagraph 255(1)(a)(i) of the Criminal Code be 

amended to increase the mandatory minimum fine for a first offence to $600. 

MANDATORY CRIMINAL CODE DRIVING PROHIBITIONS 

Following conviction for an offence under subsections 253(a) (impaired driving), 253(b) (over 

80), or under subsection 254(5) (refusal to provide a sample), subsection 259(1) of the Criminal 

Code requires the sentencing judge to impose a mandatory minimum order of prohibition. For a first 

offence, the offender must be prohibited from operating a motor vehicle for at least three months. 
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The minimum prohibition periods for a second and subsequent offence are six months and one year, 

respectively. The maximum available prohibition period for an impaired driving conviction, in the 

absence of injury or death, is three years. However, most jurisdictions have augmented that 

punishment with extended periods of license suspension that are triggered by a Criminal Code 

conviction. As of October 1997, every province except New Brunswick imposed a fixed suspension 

of at least a year for a first offence, with escalating periods of suspension for second and subsequent 

offences.*° 

Nevertheless, the Committee is concerned that these suspensions will not necessarily prevent 

an offender from driving in other Canadian jurisdictions after his or her Criminal Code prohibition 

expires. Although Manitoba and Ontario do not support lifetime driving prohibitions, the Committee 

notes that the Canadian Bar Association was in favour of giving judges the discretion to impose 

driving prohibitions in excess of three years for repeat offenders. The Canadian Police Association 

and the Canadian Resource Centre for Victims of Crime also asked for amendments to the Criminal 

Code to allow for unlimited prohibitions for multiple repeat offenders. The Committee shares the 

concerns expressed by Traffic Injury Research Foundation (TIRF) and others, respecting the need 

for more effective intervention and deterrence for hard-core drinking drivers. 

For those reasons, a majority of Committee members are in favour of increasing the prohibition 

periods under subsection 259(1) and including the possibility of a lifetime prohibition following a 

third or subsequent offence. However, in those jurisdictions where alcohol ignition interlock 

programs are operating, the Committee believes that the courts should have the discretion to 

substitute compliance with such a program for part of a first offender’s otherwise mandatory 

minimum period of prohibition. 

RECOMMENDATION 3 

The Committee recommends that paragraph 259(1)(a) be amended to provide for a 

driving prohibition order of not more than three years and not less than one year for 

a first offence, or a prohibition of not less than three months with the balance to be 

served by complying with an alcohol ignition interlock program where available. 

The Committee further recommends that paragraphs 259(1)(b) and (c) be amended 

to provide for a driving prohibition order of not more than five years and not less 

than two years for a second offence, and not less that three years for a subsequent 

offence. 

48 “Impaired Driving in Canada, 1996,” Juristat, Statistics Canada, Catalogue No. 85-002-XPE, Vol. i7, No. 12, Pye 
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The Bloc Québécois Members are delighted that the Committee has retained the possibility of 
alternative penalties (alcohol ignition interlock device) for first offenders in provinces where the 

program is available. The Bloc considers, however, that this option should also be available to repeat 
offenders. 

The Bloc Québécois took into consideration the fact that long license suspensions often lead 
offenders to drive despite being under suspension. That is why the Bloc Québécois Members believe 
that alternative penalties, such as the alcohol ignition interlock device, are effective in altering 
offenders’ behaviour, encouraging their rehabilitation and at the same time ensuring public safety. 

The Bloc Québécois is afraid that longer minimum penalties would in practice prove ineffectual and 

would not reduce the number of accidents and offences. 

PERIODS OF IMPRISONMENT 

A. Impaired Driving 

The Canadian Police Association argued that the mandatory minimum penalty for second and 

subsequent impaired driving convictions should be increased from the existing 14 and 90 days 

imprisonment to 30 days and 4 months, respectively. 

Assuming implementation of the foregoing Recommendations 2 and 3, the Committee sees no 

need at this time to increase the minimum periods of imprisonment for sections 253 and 254 

offences. 

B. Maximum Summary Conviction Penalty 

The Manitoba Government and the Addictions Foundation of Manitoba and Winnipeg Police 

Services also recommended increasing the maximum available penalty for impaired driving on 

summary conviction to 18 months imprisonment, from the current six-month limit. 

The Committee is not prepared to recommend increasing the maximum penalty for a summary 

conviction offence at this time, given that up to five years imprisonment is available to the court for 

more serious offences, if the Crown elects to proceed by indictment. 

C. Impaired Driving Causing Bodily Harm or Death 

There was also considerable support among participants in the Committee’s review process for 

increased penalties for the offences of impaired driving causing bodily harm or death. For example, 

the Canadian Police Association and the Canadian Resource Centre for Victims of Crime argued that 

there should be a mandatory minimum period of imprisonment for either offence, if the offender has 

previously been convicted of impaired driving or refusal to provide a breath sample. In addition, the 

Manitoba Government and the Addictions Foundation of Manitoba and Winnipeg Police Services 

urged that the maximum penalty for impaired driving causing bodily harm be increased from 
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10 years imprisonment to 14, to match the maximum available penalty for aggravated assault. 

Likewise, they argued that the maximum available penalty for impaired driving causing death 

should be raised from 14 years to life, to parallel the maximum available penalty for manslaughter. 

Respecting the penalties for impaired driving causing bodily harm or death, the Committee 

recognizes that these provisions are intended to deal effectively with the worst possible 

consequences of the behaviour that we are mandated to review. Furthermore, the Committee 

believes that the basic premise underlying the foregoing suggestions is that the penalties for impaired 

driving cannot be considered in a vacuum and must comport with the penalties for different but 

equally harmful conduct. The reasons for that are twofold. First, the sentencing principles in section 

718.2 of the Criminal Code call for equally severe punishment for similarly culpable acts. Second, 

the Committee cannot ignore the fact that harsher sentences for certain offences can lead to 

unintended consequences through charging decisions and plea agreements. 

For that reason, the Committee considered the suggestions carefully and came to the following 

conclusions. Because neither criminal negligence causing bodily harm or death, nor manslaughter 

offences provide for a mandatory minimum prison term, it would be inappropriate to do so for 

impaired driving convictions, at this time. Otherwise, there could be a very great incentive to an 

accused person to offer a plea to criminal negligence or manslaughter. The same concern militates 

against increasing the 10-year maximum penalty for impaired driving causing bodily harm, since the 

maximum penalty for criminal negligence causing bodily harm is also currently 10 years. However, 

because the maximum penalty for both manslaughter and criminal negligence causing death 1s life 

imprisonment, a majority of Committee members are persuaded that the maximum penalty for 

impaired driving causing death should be the same. 

RECOMMENDATION 4 

The Committee recommends that subsection 255(3) be amended to allow 

imprisonment for life following conviction for impaired driving causing death. 

RECOMMENDATION 5 

The Committee recommends that the Minister of Justice review the Criminal Code 

penalties for impaired driving causing bodily harm or death and criminal negligence 

causing bodily harm or death, in order to determine whether they should provide for 

mandatory minimum sentences. 

TIERED BLOOD ALCOHOL CONCENTRATION (BAC) PENALTIES 

As a means of linking the level of sanction to the severity or gravity of the offence, TIRF 

recommended that the Criminal Code be amended to provide for a system of tiered BAC penalties. 

They argued that tiered BAC penalties are appropriate in light of empirical evidence establishing that 

drivers with a higher BAC pose a significantly greater collision risk and that offenders with high 

18 



BACs are more likely than others to repeat the offence. TIRF’s recommendation was concurred in by 
a number of organizations and individuals.4? 

Notwithstanding the appeal of those arguments, the Committee shares some of the concerns 

expressed by other participants in its review process. For example, the Manitoba and Ontario 
governments saw a risk that tiered BAC penalties could lead to disputes over levels of impairment, 

thereby complicating court proceedings. Saskatchewan Government Insurance argued that tiered 
BAC penalties could increase the administrative burden on police and make enforcement and 
prosecution of impaired driving offences more complicated. The Insurance Corporation of British 

Columbia was worried that tiered penalties could result in more charges for refusal to provide a 

breath sample, which could result in a higher conviction rate but not necessarily get hard-core 

drinking drivers off the road. Furthermore, a number of participants argued that tiered BAC penalties 

were unnecessary since the courts already treat high BAC levels as an aggravating factor in 

sentencing.°0 

Although we are persuaded that very high BAC levels should ordinarily lead to greater 

penalties, the Committee does not want to further complicate the investigation and prosecution of 

impaired driving offences. For that reason, the Committee would prefer to see the courts routinely 

impose harsher sentences in more egregious cases. That result could be achieved by explicit 

reference to the sentencing principles now provided for in section 718.2 of the Criminal Code, to the 

effect that evidence of BAC levels two or more times the legal limit should be considered to be an 

aggravating circumstance at the time of sentencing. 

RECOMMENDATION 6 

The Committee recommends that the Criminal Code be amended to ensure 

sentencing judges consider a BAC level two or more times the legal limit to be an 

aggravating factor for sentencing purposes. 

LIFETIME DRIVING PROHIBITIONS 

This matter is addressed in Recommendation 3, which would give courts the discretion to order 

a lifetime driving prohibition after a third offence. 

ALCOHOL IGNITION INTERLOCK DEVICES 

Several participants in the Committee’s review process suggested expanding the use of alcohol 

ignition interlock devices. As mentioned earlier in this report, the devices are currently in use in 

4 The Canadian Police Association, Mothers Against Drunk Driving, the Canadian Automobile Association, the Canada Safety 

Council, the Canadian Resource Centre for Victims of Crime, and Doug Abernethy, all recommended the use of tiered 

penalties contingent on BAC levels. 

50 They included the Ontario Ministry of Transport, the Barreau du Québec and the Canadian Bar Association. 
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Alberta and Québec as a condition of a restricted license for drivers who are subject to a provincial 

suspension. TIRF told the Committee that alcohol ignition interlocks not only reinforce 

non-drinking behaviour but also provide “a fail-safe mechanism to prevent tragedy in the event of a 

relapse.”>! TIRF suggested that judges be allowed to order the installation of an ignition interlock 

device as a condition of probation, or in exchange for a reduction in the length of an extended federal 

driving prohibition. The Council on Drug Abuse would prefer to see ignition interlock devices 

employed “over and above any other sanctions imposed by the court,” for repeat offenders as well as 

those with high BACs.>? 

Although Recommendation 3 would allow the use of alcohol ignition interlocks to shorten the 

driving prohibition for a first-time offender, the Committee is persuaded that wider use of these 

devices could provide even more public protection while offering meaningful deterrence to 

individual offenders. We also believe that other jurisdictions could learn much from the programs 

operating in Québec and Alberta. While it is obvious that there are considerable costs associated with 

administering such a program, it is also clear that the majority of those costs could be borne by the 

users. For these reasons, the Committee urges all jurisdictions in Canada to establish alcohol ignition 

interlock programs, to be implemented either as a condition of probation or as an administrative tool 

available to the applicable registrar. 

RECOMMENDATION 7 

The Committee recommends that subsection 732.1(3) of the Criminal Code be 

amended to allow a sentencing judge to require the use of an alcohol ignition 

interlock, as a condition of probation, in those jurisdictions where such a program is 

available. 

MANDATORY ASSESSMENT AND/OR TREATMENT 

As indicated in Chapter 2, several jurisdictions now require assessment and/or treatment for 

alcohol abuse as a prerequisite to reinstatement of a driver’s license, after completion of the 

applicable period of suspension. Many participants in the Committee’s review process took the view 

that punishment alone may not be an effective deterrent, especially for those offenders with 

substance abuse problems. Mothers Against Drunk Driving and the Canadian Automobile 

Association argued that Parliament should mandate assessment for all impaired drivers and 

treatment of offenders, where warranted, as part of the sentence imposed. The Canadian Bar 

Association was in favour of court-ordered assessments for repeat offenders and those convicted of 

the more aggravated impaired driving offences. They believe that judges should also have the 

authority to compel treatment in appropriate cases. 

The Committee is convinced that treatment offers the only effective means of combatting 
recidivism, particularly among hard-core drinking drivers whose behaviour seems most resistant to 

51 Brief to the Committee, p. 13. 

52 Brief to the Committee, p. 3. 
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change. Consequently, we commend those jurisdictions that have implemented assessment and 
treatment programs for those with abuse or dependency problems. However, the Committee believes 
that more has to be done to ensure that even those offenders who have no immediate hope of license 

reinstatement can be assessed and ordered to undergo treatment, without their agreement as is now 
required under existing paragraph 732.1(3)(g). For that reason, the Committee is in favour of 

Criminal Code amendments to put those tools into the hands of the sentencing judge. 

RECOMMENDATION 8 

The Committee recommends that subsection 732.1(3) of the Criminal Code be 

amended to allow a sentencing judge to order persons convicted of impaired driving 

to undergo assessment and recommended treatment, as a condition of probation in 

those jurisdictions where treatment is provided. 

CURATIVE TREATMENT DISCHARGE 

As mentioned in Chapter 2 of this report, curative treatment orders became part of the Criminal 

Code in 1976. Subsection 255(5) allows a court to discharge an impaired driver, conditional upon his 

or her attendance at a program for curative treatment related to alcohol or drugs. The order is in lieu of 

a conviction and can only be made where the court considers that the individual is in need of drug or 

alcohol treatment and that such an order would not be contrary to the public interest. The provision 

has effect only in those jurisdictions in which it has been proclaimed in force, namely, New 

Brunswick, Manitoba, Prince Edward Island, Alberta, Saskatchewan, Yukon, and the Northwest 

Territories.>7 

A number of participants in the Committee’s review process, including the Addictions 

Foundation of Manitoba and Winnipeg Police Services, the Canadian Police Association and the 

Insurance Corporation of British Columbia, argued that a discharge for curative treatment is not an 

appropriate response to impaired driving. On the other hand, the Barreau du Québec and the 

Canadian Council of Criminal Defense Lawyers thought that curative treatment orders should 

continue to be an option available to the courts. The Canadian Bar Association argued that such 

orders should be uniformly available across all jurisdictions. 

Because the provision for curative treatment is only operative in those jurisdictions that have 

requested it, the Committee would leave subsection 255(5) of the Criminal Code in its present form. 

PENALTIES FOR OTHER OFFENCES 

A. Driving While Disqualified 

Over the course of this review, the Committee was told that the penalties for certain Criminal 

Code offences related to impaired driving were in need of amendment. In particular, the Canadian 

53. Martin’s Annual Criminal Code, 1999, p. 465. 



Police Association and the Canadian Resource Centre for Victims of Crime argued that 

subsection 259(4) should be amended to raise the maximum penalty for driving while disqualified. 

Given the often close link between those who commit this offence and those who are prohibited 

or suspended from driving as a result of impaired driving convictions, the Committee agrees that the 

courts should have the discretion to impose a more onerous sentence, especially in the case of repeat 

offenders. 

RECOMMENDATION 9 

The Committee recommends that subsection 259(4) of the Criminal Code be 

amended to increase the maximum penalty available upon indictment to five years. 

B. Failure to Stop at the Scene of an Accident 

Section 252 makes it an offence for a driver involved in a collision with a person or vehicle to 

fail to stop and exchange particulars and, where necessary, offer assistance to anyone injured. The 

maximum available penalty for such an offence is five years imprisonment. The Canadian Resource 

Centre for Victims of Crime argued that penalties for failure to stop at the scene of an accident should 

be amended, since higher penalties for impaired driving may motivate some to flee the scene of an 

accident in order to avoid punishment. That may be particularly true of an impaired driver involved 

in a collision with a pedestrian or another vehicle, given the penalties associated with a conviction for 

impaired driving causing bodily harm or death. 

The Committee believes that more should be done to encourage drivers involved in collisions to 

stop and assist anyone who may be injured, and that the punishment for failure to do so should be 

linked to the consequences. Given that greater harm gives rise to greater penalties for impaired 

driving, the Committee suggests that section 252 be amended to provide for similar penalties, in 

those circumstances where the collision leads to injury or death. 

RECOMMENDATION 10 

The Committee recommends that subsection 252(1) of the Criminal Code be 

amended to allow for a maximum 10 years imprisonment, where the accident causes 

bodily harm and life imprisonment, where the accident causes death. 

The Bloc Québécois Members wish to make clear that they are entirely in agreement with 
harmonization of penalties for leaving the scene of an accident and for impaired driving causing 

accidents involving injury or death. In Québec, a number of hit-and-run accidents have occurred in 
the past few months, and therefore the issue has been at the heart of the Bloc Québécois’ concerns 
during the Committee’s work. However, the Bloc would have preferred that leaving the scene of an 
accident, and impaired driving causing death, be made liable for maximum sentences of 14 years in 
prison; this is much more appropriate than life imprisonment. 
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CHAPTER 6: POLICE POWERS 

RL 

INTRODUCTION 

During the course of this review, the Committee was told that justice system personnel 
encounter significant difficulties in the investigation and prosecution of impaired driving offences, 
and that those difficulties need to be addressed by amendments to the Criminal Code. This chapter of 
the report will review the solutions to those problems, as suggested by participants in the review 
process and recommend an appropriate legislative response where required. 

TWO-HOUR LIMIT 

Subsection 254(3) of the Criminal Code allows a police officer to demand a breath or blood 

sample where the officer suspects that a driver has committed an impaired driving offence within the 

previous two hours. If the first of two samples is taken within the same two-hour time frame and other 

specific requirements are met, paragraphs 258(1)(c) and (d) provide that the analysis results 

constitute proof of the suspect’s blood alcohol concentration (BAC) at the time he or she was driving. 

The Committee was told that the two-hour limit for that presumption is based on scientific 

knowledge about the rate at which alcohol is eliminated from the human body. Because of decreasing 

confidence in the results of any analysis done after the two-hour period, the legal presumption does 

not apply and it becomes necessary to have the evidence of a toxicologist to interpret the BAC at the 

time of driving. 

The Committee was told that it is not always possible for police to comply with the two-hour 

limit. For example, where a suspected impaired driver has been involved in an accident, police may 

not arrive at the scene until after that individual has already been taken to hospital. Similarly, if a 

police officer has to summon emergency personnel for seriously injured individuals, that officer may 

not have the opportunity to form the necessary reasonable and probable grounds within the two-hour 

limit. Several groups told the Committee that police officers should have three hours after the alleged 

offence to do so*4 while others felt that four hours would be a more appropriate time frame.>> 

The Committee accepts that there may be instances where reasonable and probable grounds for 

making a demand for a breath sample cannot be formed within the existing two-hour time limit. For 

that reason, we agree that the two-hour limit in subsection 254(3) should be increased to three hours, 

even if that means that expert evidence will have to be called in order to establish impairment at the 

time of driving. In more serious cases, the police and Crown Attorney may well be prepared to go to 

that extra trouble. 

54 They included the Canadian Police Association, Mothers Against Drunk Driving, the Canadian Resource Centre for Victims 

of Crime, and the Association of Canadian Distillers. 

55 Sharleen Verhulst and Jennifer Dickson, Brief to the Committee, p. Tk 
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RECOMMENDATION 11 

The Committee recommends that subsection 254(3) of the Criminal Code be 

amended to allow a police officer to demand a breath or blood sample from an 

individual on reasonable and probable grounds that he or she has committed an 

impaired driving offence within the preceding three hours. 

PASSIVE ALCOHOL SENSORS 

Passive alcohol sensors are similar to screening devices in that they use the same type of 

technology, although the device is simply pointed in the direction of the suspect and does not require 

his or her cooperation. In the event that the sensor detects the presence of alcohol in the vicinity of the 

driver, that may provide the investigating police officer with the reasonable suspicion needed to 

make a screening device demand. The Traffic Injury Research Foundation and Mothers Against 

Drunk Driving both urged that amendments to the Criminal Code be made to authorize the use of 

passive alcohol sensors. The Canadian Police Association also asked the Committee to examine the 

issue to determine whether these devices could be a useful enforcement tool for police. 

However, representatives of the Alcohol Test Committee of the Canadian Society of Forensic 

Science were concerned about the limitations of these devices, which may, for example, detect the 

breath alcohol of a passenger. Because the additional technology could simply complicate the 

process, it was suggested that screening devices might prove more useful in the long run.°® At the 

same time, the Government of Ontario expressed the view that more research is required to 

determine the effectiveness of passive alcohol sensors prior to any Criminal Code amendments to 

authorize their use. 

The Committee agrees that legislation authorizing the use of passive alcohol sensors would be 

premature at this time. 

TESTING FOR IMPAIRMENT BY A DRUG 

A. The Nature of the Problem 

As noted in Chapter 2, subsection 253(a) of the Criminal Code makes it an offence to operate a 

motor vehicle while the driver’s ability to do so is impaired by a drug. However, police powers for 

obtaining evidence of such an offence are very limited, especially when compared to situations 

involving a suspected alcohol-impaired driver. In fact, a police officer has no authority under the 

Code to demand that a suspect provide evidence in the form of a bodily substance, for the purposes of 

drug testing, even if there are reasonable and probable grounds to believe the suspect is impaired by a 

56 
Brian Hodgson, Minutes of the Committee, 3 February 1999, 1620. 
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drug. A demand for an approved screening device test must be supported by a reasonable suspicion 
that there is alcohol in the suspect’s body.>’ Likewise, a demand for an evidentiary breath or blood 
sample requires reasonable and probable grounds to believe that a section 253 offence has been 
committed ‘as a result of the consumption of alcohol.”>8 Only subsection 258(5) authorizes testing 
for drugs and then only if blood has already been obtained for alcohol testing, through a section 254 
demand or a section 256 warrant. 

The Committee was told that the extent of drug-impaired driving in Canada “has been well 
underestimated because of the handicap that the present law puts on the police officer.”>? According 
to the Drugs and Driving Committee of the Canadian Society of Forensic Science, “there is no 
question that drugs do play a contributory role” in fatal motor vehicle accidents, even though the 
presence of drugs in impaired driving is much less frequent than the presence of alcohol. The lack 
of authority for police to make a demand for drug testing was a concern raised in a number of 

submissions. For example, the Canadian Automobile Association, the Canadian Bar Association, 

the Government of Ontario, and several others called for the expansion of police powers to allow a 

demand for drug testing. However, because the presence and concentration of alcohol in the body is 

much easier to detect and measure, an equivalent roadside screening test for drugs may not be 

feasible. 

B. Possible Solutions 

The Committee heard a variety of suggestions for detecting and prosecuting drug-impaired 

drivers. For example, the joint submission from the Addictions Foundation of Manitoba and 

Winnipeg Police Services recommended implementing a “Drug Recognition Evaluation” (DRE) 

program, that would provide police with the training necessary to recognize impairment caused by 

drugs, coupled with the authority to compel cooperation from suspect motorists.°! Crown Counsel 

Roger Cutler also advocated Drug Recognition Expert training for police, along with authority to 

compel a suspect to provide saliva samples for testing at the roadside. Others, like the Ontario 

Government and Crown Counsel Andrejs Berzins, were in favour of police powers to demand a 

blood sample based on reasonable and probable grounds to believe that a motorist’s ability to drive is 

impaired by a drug. Finally, the Committee was told that the 1998 Uniform Law Conference adopted 

a resolution calling for amendments to section 256 to allow telewarrants for blood testing where the 

police have reasonable and probable grounds to suspect that a driver is impaired by either alcohol or a 

drug. As noted in Chapter 2, section 256 allows a justice to issue a warrant for a blood sample to be 

57 Subsection 254(2). 

58 See subsection 254(3) (demand) and paragraph 256(1)(a) (telewarrant). 

59 Wayne Jeffery, Drugs and Driving Committee, Canadian Society of Forensic Science, Minutes of the Committee, 3 February 

1999, 1630. 

a : wes ‘ > - y 

60 Canadian Society of Forensic Science, Drugs and Driving Annual Report 1989/90, p. 2. 

61 Addictions Foundation of Manitoba and Winnipeg Police Services, Brief to the Committee, p. 16. 
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taken from a suspect who has been involved in an accident resulting in death or bodily harm and who 

is unable to consent to the taking of the sample. 

C. Complicating Factors 

The Committee understands that drug-impaired driving is criminal behaviour that may well be 

increasing and can be difficult to detect. Furthermore, even when it is suspected, existing Criminal 

Code provisions are of little assistance in obtaining the kind of evidence necessary for successful 

prosecution of a drug-impaired driver. However, Committee members are also concerned that the 

methods suggested for addressing the problem may raise more questions than they answer. For 

example, any Criminal Code amendments expanding police powers to demand evidence from an 

accused would presumably have to be based on “reasonable and probable grounds” to believe that 

the offence had occurred. A number of recommendations were made for codifying the requisite 

reasonable and probable grounds for making such a demand, including a BAC reading below 

80 mg/100 ml of blood in conjunction with other objectively verifiable signs of impairment. Without 

some legislative guidance on what would constitute those grounds, Criminal Code authority to 

demand testing could be very difficult to implement, especially if the intention is to make refusal to 

comply a criminal offence.®” The situation is further complicated by the apparent lack of a single 

non-invasive test for detecting the presence of drugs that could impair a driver, and by the fact that a 

blood sample may well be required to arrive at a sufficiently accurate measure of the quantity of 

drug(s) involved and the resulting level of impairment.6? 

The Committee was told that a Drug Recognition Expert (DRE) program is currently operating 

in British Columbia. Under this program, first developed in the United States, police officers are 

trained to assess the physical appearance and behaviour of suspected impaired drivers, in order to 

determine whether they are under the influence of a drug and, if so, to identify the class of drug 

involved. These specially trained police officers are also expected to recognize symptoms that are 

more likely caused by medical condition or injury, so that any necessary medical care can be sought. 

While DRE training appears to offer a number of advantages, the Committee notes that the provinces 

have control over and responsibility for the type and level of police training in their respective 

jurisdictions. 

Concerns about the drafting of Criminal Code provisions that would give police the power to 

demand bodily samples for drug testing are further compounded by the need to weigh the Charter 

implications of suggested amendments. For example, the DRE program and blood sample demands 

would require an accused to assist the police in gathering evidence against him or her in a manner 

arguably much more intrusive and time consuming than tests now used to detect alcohol impairment. 

62 Of course, the issue of refusal would not arise with the Uniform Law Conference proposal since section 256 applies only to 
those suspects who are unable to consent. 

63 ; RAR ee ; “os : ‘ , : s : s ‘i RÉ à 3 à Joel Mayer, Drugs and Driving Committee, Canadian Society of Forensic Science, Minutes of the Committee, 9 March 1999, 
1100. 
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For all of the foregoing reasons, the Committee is unable at this time to recommend specific 
Criminal Code reforms to enable drug testing, other than the aforementioned amendment to section 
256 that was recommended by the 1998 Uniform Law Conference. However, we are persuaded that 
police require broader powers to better enable them to combat drug-impaired driving and that the 
development of more effective laws will require extensive consultations with the provinces and 
territories. Lacking sufficient time and resources to conduct those consultations during the course of 
its review, the Committee encourages the Minister and Department of Justice officials to meet with 
provincial and territorial representatives to develop legislative proposals for obtaining better 
evidence against suspected drug-impaired drivers. 

RECOMMENDATION 12 

The Committee recommends that section 256 of the Criminal Code be amended to 

allow a justice to authorize the taking of a blood sample for the purposes of testing for 

the presence of alcohol or drugs, based on reasonable and probable grounds that an 

impaired driving offence has been committed, as a result of the consumption of 

alcohol or a drug. 

RECOMMENDATION 13 

The Committee recommends that the Minister of Justice consult with the provinces 

and territories to develop legislative proposals for obtaining better evidence against 

suspected drug-impaired drivers. 

ROADSIDE APPROVED INSTRUMENTS 

At present, only screening devices can be administered at the roadside, on the basis of a 

reasonable suspicion that a driver has alcohol in his or her body. Failure by the driver on the roadside 

screening device can then provide the requisite reasonable and probable grounds to demand that a 

breath sample be given into an “approved instrument”. The reading of an approved instrument can 

be attested to by certificate and form the basis of evidence against the accused person in court. There 

are apparently limited conditions under which an approved instrument can be used that prevent a test 

from being administered in a police car, for example. Instead, the suspect ordinarily must be taken to 

the approved instrument and the Committee was told that it can take a considerable amount of time to 

transport the suspect back and forth and either administer the test or wait for it to be administered. 

In order to assist the police in enforcing the impaired driving provisions and reduce the time 

required to gather evidence, the Committee was told that the Criminal Code should be amended to 

allow for roadside breath analysis with an approved instrument. Mothers Against Drunk Driving 

64 “Approved instrument” is defined in subsection 254(1) of the Criminal Code as an instrument designed for the purpose and 

approved by order of the Attorney General of Canada. 
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referred to these as “mobile digital breath-test units.” As an alternative, the Canada Safety Council 

argued that the results from roadside screening devices should be admissible as evidence in court. 

On the subject of roadside evidentiary testing, representatives of the Alcohol Test Committee of 

the Canadian Society of Forensic Science cautioned the Committee that there are approved 

instruments that could be used at the roadside but they would still be subject to applicable operating 

criteria and quality-control standards.©° The Government of Ontario stated that it does not support 

the use of mobile test units for evidentiary purposes at this time because “Ontario is not aware of a 

device that would perform satisfactorily given uncontrolled field conditions and the way the current 

roadside screening devices are calibrated.”67 

Given those reservations concerning the state of the available technology, the Committee 

believes that it would be premature to legislate the use of mobile test units at this time. 

TESTING DRIVERS INVOLVED IN INJURY-RELATED COLLISIONS 

A number of participants in the Committee’s review process advocated giving the police 

legislative authority to demand a breath or blood sample from any driver involved in an 

injury-causing collision. In order to exercise that power, police would not need reasonable and 

probable grounds to believe a driver was impaired at the time of the collision, or even a reasonable 

suspicion that he or she had been drinking. The Canadian Police Association (CPA) made this 

recommendation and it was concurred in by the Canadian Automobile Association, the Canada 

Safety Council, and the province of Nova Scotia. The Ontario Government’s suggestion for dealing 

with the problem was an amendment to subsection 254(2) of the Criminal Code, to clarify that a 

police officer can make an approved screening device demand of a driver who is no longer actually 

driving. 

On the other hand, the Canadian Bar Association was concerned that the automatic testing of all 

drivers involved in a serious accident could complicate obtaining emergency medical treatment, in 

addition to violating the presumption of innocence. The Canadian Council of Criminal Defence 

Lawyers argued that existing Criminal Code police powers are already sufficient, given the authority 

to make a screening device demand based on only a reasonable suspicion of alcohol in the body. 

The Committee agrees that police already have sufficient authority under the Criminal Code for 

requesting and collecting evidence of impaired driving. Furthermore, the Committee is concerned 

that the CPA proposal would have the effect of suspending the presumption of innocence by reason 

alone of the occurrence of a collision. For these reasons, the Committee does not believe the 

Criminal Code should be amended to allow an automatic right to test drivers involved in 

injury-causing collisions. 

65 
Brief to the Committee, p. 5. 

09 Brian Hodgson, Minutes of the Committee, 3 February 1999, 1640. 

? Ontario Ministry of Transportation, Brief to the Committee, p. 10. 
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CHAPTER 7: SYSTEMIC REFORM AND OTHER 

MATTERS 

SA 

INTRODUCTION 

In addition to recommendations affecting impaired driving offences, the Committee heard a 
number of proposals to change the way in which those offences are prosecuted. Two of these 
suggestions are discussed below. 

Recommendations were also made concerning matters not directly related to the Criminal 
Code and that may not be entirely within federal jurisdiction. However, because they bear on the 
efficacy of present programs, as well as future initiatives, suggestions concerning research, public 

education and intergovernmental cooperation are canvassed in the latter part of this chapter. 

PROVINCIAL COURT JURISDICTION 

The Canadian Police Association (CPA) and Mothers Against Drunk Driving recommended 

amendments to the Criminal Code to bring section 253 offences (impaired driving and ‘over 80’) and 

subsection 254(5) (refusal to provide a sample) all under the absolute jurisdiction of a provincial 

court judge. The CPA took the view that such a step would “eliminate unnecessary preliminary 

hearings and get cases through the system faster without compromising anyone’s right to a fair 

trial. 68 Saskatchewan Government Insurance and the Insurance Corporation of British Columbia 

(ICBC) both supported the elimination of preliminary inquiries, but ICBC thought that an accused 

should still have the right to choose a trial by judge or jury. 

On the other hand, the Ontario and Manitoba governments like the existing flexibility that 

comes with the Crown Attorney’s right to elect to proceed summarily or by way of indictment. The 

Canadian Bar Association and the Barreau du Québec also said that an amendment was not required 

since the majority of such cases are already tried in provincial court. 

Since the Criminal Code now provides flexibility for both parties and the evidence suggests that 

the vast majority of cases are already tried in provincial court, the Committee sees no need to bring 

impaired driving offences within the absolute jurisdiction of a provincial court judge. 

NOTICE TO CROWN COUNSEL 

Sharleen Verhulst told the Committee that defense counsel should be required to inform the 

Crown, in advance of trial, of any clerical errors upon which the accused intends to rely. She gave the 

68 Brief to the Committee, p. 10. The CPA acknowledged that this would necessitate a reduction in the maximum penalty to five 

years less a day, in order to comply with section 11(f) of the Charter. 
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example of minor errors in documents, such as the certificate of analysis, which could result in an 

acquittal. 

When breath or blood tests are taken and analyzed in a manner that complies with the 

requirements of section 258 of the Criminal Code, the results are then admissible as evidence of the 

blood alcohol concentration of the accused at the time of the alleged offence. Because the use of 

certificate evidence enables the Crown to prove the most important element of the per se offence 

(‘over 80°), it is not surprising that courts demand a high degree of precision and accuracy in these 

documents. In situations of clerical error, determination of the admissibility of such evidence is 

properly within the discretion of the court, taking into account statutory and common law rules of 

evidence. Given that such decisions are necessarily made on a case-by-case basis, the Committee is 

not persuaded that a requirement for advance notice to Crown attorneys would be helpful or 

necessary. 

PUBLIC AWARENESS AND EDUCATION 

The Traffic Injury Research Foundation (TIRF) argued that, in order to enhance the potential 

deterrent effect of the existing law as well as any changes made to it “efforts are needed to increase 

the level of knowledge about the law and the serious consequences of a conviction for impaired 

6? Tn support of that argument, TIRF cited a 1992 opinion poll showing that “only half of driving. 

Canadians thought that first-time offenders would receive a license suspension,” even though 1985 

Criminal Code amendments had introduced a mandatory minimum three-month driving 

prohibition. Likewise, fewer than half of Canadians knew that a fine is mandatory for a first offence. 

Furthermore, TIRF noted that very few Canadians “are aware of the existence of lower BAC limits 

within the provincial Highway Traffic Acts.”/? 

The Committee believes penalties can hardly be expected to have a deterrent effect when 

Canadians are generally unaware of them. For that reason, the Committee urges an enhancement of 

efforts by all levels of government to educate and inform the public of the specific measures taken by 

them to address impaired driving. 

RECOMMENDATION 14 

The Committee recommends that the federal, provincial and territorial 

governments enhance their efforts to educate and inform Canadians of all measures 

taken to address impaired driving. 

ENHANCED FEDERAL-PROVINCIAL-TERRITORIAL COOPERATION 

Chapter | of this report addressed the complications that arise out of the fact that Parliament 

shares, with the provinces and territories, legislative jurisdiction over matters related to impaired 

69 
Brief to the Committee, p. 5. 
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driving. Both the Canadian Police Association and the Canadian Resource Centre for Victims of 
Crime urged federal and provincial governments to work together to develop a national strategy to 
combat impaired driving. 

The Committee believes that it is incumbent upon Parliament, the Government of Canada, and 
the provincial and territorial governments and legislatures to coordinate their efforts, so as to achieve 
the desired results. Resources have already been committed to that purpose. For example, the 
Canadian Council of Motor Transport Administrators (CCMTA) is composed of representatives 
from the federal, provincial and territorial governments. With a mandate to reduce the percentage of 
traffic fatalities involving impaired drivers, the CCMTA has established the Strategy to Reduce 
Impaired Driving (STRID), as a joint initiative by federal, provincial and territorial governments, 
and others, to develop “a common infrastructure and approaches to address the problem of impaired 
driving.”’! Based on the experience of various jurisdictions, the CCMTA reviews and reports on 

legislative and administrative initiatives and recommends impaired driving countermeasures. 

The Committee commends the efforts of the CCMTA and urges all levels of government to 

continue to coordinate efforts in this way. However, the Committee notes that representatives from 

the Ontario Ministry of Transportation addressed the impact of impaired driving cases on court 

resources, and identified a need for further scrutiny of the relevant provisions of the Criminal Code 

to determine where “streamlining” could take place.’? To that end, they suggested that a federal, 

provincial, territorial working committee of justice experts be convened to take responsibility for 

doing that. The Committee believes that the enforcement and prosecution of impaired driving 

offences are sufficiently important and complex matters as to merit consideration by such a group. 

Furthermore, we are persuaded that a high level of cooperation between levels of government will 

continue to be required if further strides are to be made in the campaign against impaired driving. 

RECOMMENDATION 15 

The Committee recommends that a federal, provincial, territorial working group of 

justice experts be convened to consider the enforcement and prosecution aspects of 

impaired driving, and to determine whether Criminal Code amendments, additional 

to those contained in the report, are necessary or advisable. 

RESEARCH REQUIREMENTS 

Throughout its review, the Committee was repeatedly reminded of the importance of empirical 

evidence about impaired driving and the measured effects of any administrative or legislative steps 

taken to address it. For example, Mothers Against Drunk Driving recommended that comprehensive 

studies be conducted to assess the efficacy of the law “in reducing drinking and driving, and the 

71 Brief to the Committee, p. 2. 

72 Donna Connelly Miller Ontario Ministry of Transportation, Minutes of the Committee, 17 February 1999, 1600. 
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deaths, injuries and social costs that it generates.”/> Invaluable research of that nature is now done by 

organizations like the Traffic Injury Research Foundation and the Addiction Research Foundation, 

to name only two, often with financial support from departments and agencies of various levels of 

government. However, the Committee believes that the federal government has a responsibility to 

continue to assist in efforts to identify effective impaired driving countermeasures, through the 

allocation of additional resources as required. Furthermore, it appears that there is a need for 

additional data collection at the national level which will require the active cooperation of provincial 

and territorial ministers responsible for the administration of the courts. For example, during the 

course of this review, the Committee noted a lack of accessible, comprehensive statistical data on the 

sentencing of impaired drivers. Information of that nature could be especially useful in carrying out 

the Parliamentary Review proposed in the seventeenth and final recommendation of this report. 

RECOMMENDATION 16 

The Committee recommends that the Minister of Justice review the overall 

availability of information relating to impaired driving in Canada and dedicate 

additional resources to more comprehensive research and policy development, in 

cooperation with the provinces and territories. 

PARLIAMENTARY REVEIW 

The last major revision of the Criminal Code impaired driving provisions took place in 1985. 

Although there have been several minor amendments in the interim, the Committee notes that 

Parliament has not undertaken a comprehensive review of the legislation since that time. Given the 

enormity of the impact of impaired driving on Canadian society and the pace of legislative reform in 

other jurisdictions, the Committee believes that systematic and timely reviews of the legislation are 

necessary. Such reviews allow Parliament to evaluate the impact of earlier initiatives while weighing 

the possible benefits of new proposals. 

RECOMMENDATION 17 

The Committee recommends that five years after the tabling of this report, the House 

of Commons review the operation of the impaired driving provisions of the Criminal 

Code. 

Brief to the Committee, p. 20. 



APPENDIX A 

List of Witnesses 

Associations and Individuals Date 

Canadian Society of Forensic Science Thursday, December 3, 1998 

Brian Hodgson, Alcohol Test Committee, Chief Scientist, 
Alcohol, RCMP Forensic Laboratory Services Directorate, 
Central Forensic Laboratory 

Department of Justice 

Hal Pruden, Counsel, Criminal Law Policy Section 

Canadian Society of Forensic Science Wednesday, February 3, 1999 

Louise Deheut, Member, Alcohol Test Committee 

Brian Hodgson, Alcohol Test Committee, Chief Scientist, 

Alcohol, RCMP Forensic Laboratory Services Directorate, 

Central Forensic Laboratory 

Wayne Jeffery, Chair, Drugs and Driving Committee, 

I/C Toxicology Section, RCMP Forensic Laboratory, 

Vancouver 

Doug Lucas, Member, Alcohol Test Committee 

Centre for Addiction and Mental Health Thursday, February 4, 1999 

Robert Mann, Senior Scientist 

Traffic Injury Research Foundation 

Douglas Beirness, Vice-President, Research Branch 

Daniel Mayhew, Senior Vice-President 

Herb Simpson, President and CEO 

Canadian Association of Chiefs of Police Tuesday, February 9, 1999 

Roy Berlinquette, Deputy Commissioner, Northwest 

Region 

Maurice Pilon, Deputy Commissioner and Member of 

Ontario Provincial Police 

Grant Smith, Contract Policing, RCMP Headquarters 
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Associations and Individuals Date 

Canadian Police Association Tuesday, February 9, 1999 

Dale Kinnear, Labour Analyst 

Grant Obst, President 

Ministry of Attorney General of British Columbia 

Roger Cutler, Crown Counsel, Criminal Justice Branch 

“Barreau du Québec” Wednesday, February 10, 1999 

Jean Asselin, Lawyer, “Comité en droit criminel” 

Carole Brosseau, Lawyer, “Comité en droit criminel” 

Ministry of Attorney General of British Columbia 

Larry Campbell, Chief Coroner 

Canadian Council of Criminal Defence Lawyers Thursday, February 11, 1999 

Edmond J. O’ Neill, President 

Ravi Prithipaul, Lawyer 

Criminal Lawyers Association of Ontario 

Mike Neville, Regional Director and Co-Chair, 

Legislation Committee 

Ministry of Attorney General of Ontario 

Andrejs Berzins, Crown Attorney for Ottawa-Carleton 

Canadian Automobile Association Tuesday, February 16, 1999 

Elly Meister, Vice-President, Public Affairs and 

Communications 

Rosalinda Weisbrod, Manager, Traffic Safety 

Council on Drug Abuse 

John Bates, Member of the Board of Directors 

Fred Burford, President 

34 



Associations and Individuals Date 

Mothers Against Drunk Driving (MADD) 

Tony Carvalho, Chairperson, National Board of 
Directors 

Susan MacAskill, National President 

Robert Solomon, Director, Legal Policy 

Ontario Ministry of Transportation 

Donna Connelly Miller, Senior Policy Advisor 

Frank D’Onofrio, Director, Road User Safety Project 

Canadian Bar Association 

Heather Perkins-McVey, Vice-Chair, National Criminal 

Justice Section 

Tamra Thomson, Director, Legislation and Law 

Reform 

Canada Safety Council 

Ethel Archard, Manager, Marketing and Promotion 

Raynald Marchand, Manager, Traffic Safety and Training 

Emile-J. Thérien, President 

Canadian Council of Motor Transport Administrators 

Janice Schmidt, Chair, Strategy to Reduce Impaired 

Driving Task Force 

Insurance Bureau of Canada 

Stan Griffin, Vice-President, Ontario 

Mark Yakabuski, Vice-President, Government Relations 

Insurance Corporation of British Columbia 

Greg Basham, Executive, Government and Corporate 

Relations, Executive Office 

Association of Canadian Distillers 

Paul MacLaren, Acting President, Marketing 

Jan Westcott, President and CEO 

Tuesday, February 16, 1999 

Wednesday, February 17, 1999 

Thursday, February 18, 1999 

Tuesday, March 2, 1999 

Wednesday, March 3, 1999 



Associations and Individuals Date 

Brewers Association of Canada 

Howard Collins, Executive Vice-President 

Blair Dickerson, Director, Public Affairs 

R.A. Morrison, President and CEO 

Canadian Restaurant and Food Services Association 

Joyce Reynolds, Senior Director, Government Affairs 

Donald Webster, member 

Hotel Association of Canada 

Anthony P. Pollard, President 

Zero Tolerance 

Kenneth Roffel 

As Individuals 

Doug Abernethy 

Jennifer Dickson 

Marjolaine Giroux 

Lévis Talbot 

Sharleen Verhulst 

Canadian Society of Forensic Science 

Joel Mayer, Member and Toxicologist, Drugs and 

Driving Committee 

Department of Justice 

Donald Piragoff, General Counsel, Criminal Law Policy 

Section 

Hal Pruden, Counsel, Criminal Law Policy Section 

Guardian Interlock Systems 

Ian Marples, President 

Jean-Claude Mercure, “Chargé du projet”, Québec 

Wednesday, March 3, 1999 

Thursday, March 4, 1999 

Tuesday, March 9, 1999 



Associations and Individuals Date 

Canadian Society of Forensic Science Tuesday, April 13, 1999 

Wayne Jeffery, Chair, Drugs and Driving Committee, 

[/C Toxicology Section, RCMP Forensic Laboratory, 

Vancouver 

Joel Mayer, Member and Toxicologist, Drugs and Driving 
Committee 

Department of Justice 

Donald Piragoff, General Counsel, Criminal Law Policy 
Section 

Hal Pruden, Counsel, Criminal Law Policy Section 
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APPENDIX B 

List of Submissions 

Addictions Foundation of Manitoba 

Herb Thompson, Executive Director 

Alberta Hotel Association 

James Hansen, Executive Vice-President 

Alberta Justice — Criminal Law Policy and 

Special Projects 

Irv Yaverbaum, Coordinator 

Association of Canadian Distillers 

Jan Westcott, President and CEO 

‘Barreau du Québec” 

Carole Brosseau, Lawyer, “Comité en droit criminel” 

Brewers Association of Canada 

R. A. Morrison, President and CEO 

Canada A Inns 

Leon N. Ledohowski, President and CEO 

Canada Safety Council 

Émile-J. Thérien, President 

Canadian Association of Chiefs of Police 

Maurice Pilon, Deputy Commissioner 

Canadian Automobile Association 

Rosalinda Weisbrod, Manager, Traffic Safety 

Canadian Bar Association 

Heather Perkins-McVey, Vice-Chair, National Criminal 

Justice Section 
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Canadian Council of Defense Lawyers 

Edmond J. O’Neill, President 

Canadian Council of Motor Transport 

Administrators 

Janice Schmidt, Chair, Strategy to Reduce Impaired 

Driving Task Force 

Canadian Medical Association 

Hugh Scully, President-Elect 

Canadian Motorcycle Association 

Marilynn Bastedo, General Manager 

Canadian Police Association 

Grant Obst, President 

Canadian Resource Centre for Victims of Crime 

Steve Sullivan, Executive Director 

Canadian Restaurant and Food Services 

Association 

Joyce Reynolds, Senior Director, Government Affairs 

Canadian Society of Forensic Science 

Wayne Jeffery, Chair, Drugs and Driving Committee, 

I/C Toxicology Section, RCMP Forensic Laboratory, 
Vancouver 

Brian Joynt, President 

Centre for Addiction and Mental Health 

Robert Mann, Senior Scientist 

Charter House Hotel 

Kathy Lanthier, Manager 

Council on Drug Abuse 

Fred Burford, President 

Gordon Hotels & Motor Inns Ltd. 

L. R. Jocelyn, President and CEO 

40 



Government of Manitoba 

Victor Toews, Q.C., Minister of Justice and Attorney 
General 

Government of New Brunswick 

Gregory Byrne, Minister of Justice and Minister 
responsible for Service and Attorney General of New 
Brunswick 

Government of Newfoundland and Labrador 

G.M. Hussey, Registrar, Motor Registration Division 

Government of Prince Edward Island 

Wes MacAleer, Minister, Prince Edward Island 

Community Services and Attorney General 

Government of Quebec 

Serge Ménard, Minister of Public Security 

Mario Tremblay, “Substitut en chef du procureur général et 

directeur des Affaires criminelles”, Department of Justice 

Government of the Northwest Territories 

Goo Arlooktoo, Deputy Premier, Minister, Justice and 

Responsible for Nunavut Transition 

Guardian Interlock Systems 

Ian Marples, President 

Hotel Association of Canada 

Anthony P. Pollard, President 

Insurance Bureau of Canada 

Mark Yakabuski, Vice-President, Government Relations 

Insurance Corporation of British Columbia 

Bill Mercer, Issues Manager, Impaired Driving Stategies, 

Strategic Initiatives 

London Health Sciences Centre 

Kathrine Grant, Coordinator, Trauma Care Network, 

Trauma Program 

41 



L.P. Miller Comprehensive School 

Shawna Evans, Member of Students Against Drunk 

Driving (SADD) 

Manitoba Hotel Association 

John Read, Executive Vice-President 

Ministry of Attorney General of Ontario 

Andrejs Berzins, Crown Attorney for Ottawa-Carleton 

Sheilagh Stewart, Crown Attorney, Criminal Law Division 

Ministry of Attorney General of British Columbia 

Larry Campbell, Chief Coroner 

Roger Cutler, Crown Counsel, Criminal Justice Branch 

Ministry of the Solicitor General of New 

Brunswick 

J.E. Lockyer, Q.C., Solicitor General 

Mothers Against Drunk Driving (MADD) 

Tony Carvalho, Chairperson of the National Board of 

Directors 

Mothers Against Drunk Driving (MADD) Central 

Okanagan 

Donna Miller, President 

Nepean Committee Against Impaired Driving 

Hugh Burwell, Vice-Chair 

Nova Scotia Department of Justice 

Charles Parlee, Chair, Impaired Driving Sub-Committee 

Ontario Community Council on Impaired Driving 

Carmi Cimicata, President 

Ontario Ministry of Transportation 

Frank D’Onofrio, Director, Road User Safety Project 

42 



Saskatchewan Government Insurance 

Larry Fogg, President 

Schering Canada Inc. 

Jeffrey A. Wasserstein, President and General Manager. 

St. Mary High School 

Brianne Hurt, President, Students Against Drunk Driving 
(SADD) 

T. Roper Consulting Pty Ltd. 

Tom Roper 

Traffic Injury Research Foundation 

Herb Simpson, President and CEO 

Trails West Motor Inn 

Heidi Howarth, General Manager 

Wesmor High School 

Sherri Armstrong, Staff Advisor, Nipawin Students 

Against Drunk Driving (SADD) 

York Region — Health Services Department 

Karen Perratt, Registered Practical Nurse 

Zero Tolerance 

Kenneth Roffel 

As Individuals 

Doug Abernethy 

Richard Bell 

Eileen Bolen 

John Brinkerhoff 

Helen Campbell 

Garnet and JoAnne DeMerchant 

Jennifer Dickson 

Michael and Jacqueline Du Bois-Atkin 



Wanda Ellis 

Carol Foster 

Marjolaine Giroux and Lévis Talbot 

William Goddard 

Muriel Hall 

Robert Harriman 

Irv, Margaret and Brock Horton 

Frank, Ian, Jack and Mavis Hyde 

Evelyn Mawhinney 

Michelle Millette 

Paul and Patricia Mitchell 

Tom and Brenda Parr 

Tami and David Piper 

5. Prue 

Nancy Robertson 

Scott W. Robinson 

Chris Scowen 

Allen Severson 

Sharleen Verhulst 

Isabel Wilson 

44 



APPENDIX C 

Issues Paper 

NUE ON LOU NE ER aoe 

PURPOSE 

The House of Commons Standing Committee on Justice and Human Rights is conducting a 
detailed study of the impaired driving provisions of the Criminal Code, in response to the following 
Order of Reference from the House of Commons on 30 October 1997. 

That, pursuant to Standing Order 68(4)(a), the Standing Committee on Justice and Human 

Rights be instructed to prepare and bring in a bill to amend those sections of the Criminal Code 

which deal with impaired driving in order to (a) enhance deterrence; and (b) ensure that the 

penalties reflect the seriousness of the offence. 

To assist in its study, the Committee is seeking input from non-government organizations, 

members of the public and provincial and territorial officials on the nature and extent of the problem 

of impaired driving, as well as suggested strategies for further reducing its incidence in Canada. This 

Issues Paper is intended to be a point of departure for those who participate in this consultation. 

BACKGROUND 

Concern about the incidence of impaired driving in Canada and the resulting injuries and loss of 

life led to a full day of debate in the House of Commons in October 1997. At the conclusion of that 

debate, the Standing Committee on Justice and Human Rights was instructed to prepare and bring in 

a bill to amend those sections of the Criminal Code that deal with impaired driving. On October 22, 

1998, the Committee presented its Thirteenth Report to the House, in which it committed itself to a 

detailed study of the legislation in order to make recommendations, in the form of a Report to the 

House, on amendments to the impaired driving provisions of the Criminal Code. This consultation is 

part of that undertaking. 

In the exercise of its jurisdiction over criminal law in Canada, Parliament has enacted a 

legislative scheme within the Criminal Code that prohibits and punishes impaired driving and sets 

out special procedures for obtaining the evidence necessary for prosecution. For their part, the 

provinces and territories use their authority to regulate driver licensing and highways to supplement 

those federal sanctions. The provinces and territories are also responsible for implementing many 

provisions of the Criminal Code, as part of their administration of justice jurisdiction. Copecquently, 

the Committee asks participants in this consultation to keep in mind the jurisdictional division of 

powers between the two orders of government, as well as the fact that amendments to MES riminal 

Code may place additional burdens on provincially and territorially supported law enforcement 

agencies and the courts. 



The Criminal Code prohibits driving while one’s ability to operate a vehicle is impaired by 

alcohol or drugs. It is also an offence to drive with a blood alcohol level (BAC) in excess of .08 (80mg 

alcohol in 100 ml of blood). Upon conviction, the penalties generally include a period of license 

suspension as well as the possibility of a fine or jail term, with escalating penalties for repeat 

offenders. In addition, impaired driving causing bodily harm or death carries a significantly greater 

penalty. In order to enable law enforcement agencies to gather evidence of impaired driving, the 

Criminal Code gives police the power to demand a breath or blood sample where they have 

reasonable grounds to believe that a driver is impaired. To encourage compliance, failure or refusal 

to provide a sample is an offence carrying the same penalty as driving with a BAC over the legal 

limit. Since breath analysis became part of Canada’s criminal law almost thirty years ago, there have 

been a number of refinements to the impaired driving provisions of the Criminal Code. For example, 

police can now demand breath tests from a suspected impaired driver, with a roadside screening 

device. They can also seek a telewarrant authorizing them to take blood samples from those drivers 

who are unable to consent to the procedure because of their physical or mental condition. 

Most of the provinces and territories have instituted administrative penalties or controls that 

allow immediate action to be taken against suspected impaired drivers. For example, several have 

implemented automatic license suspensions that take effect following failure or refusal of a breath 

test, independent of any Criminal Code conviction. In addition, some jurisdictions have 

implemented temporary preventive suspensions for drivers with an elevated BAC that is below the 

legally impaired threshold. More recently, some have enacted zero BAC limits for young or novice 

drivers, as part of their graduated driver licensing schemes. As an added enforcement tool, some 

jurisdictions now allow for the seizure and impoundment of vehicles operated by a prohibited or 

unlicensed driver. While provincial and territorial legislation aimed at combating impaired driving is 

not uniform, there does appear to be a trend toward swifter, more certain administrative action as a 

means of reinforcing the penalties available under the Criminal Code. 

ISSUES FOR CONSIDERATION 

The following questions set out the issues about which the Committee would like to hear your 

views. This list is not intended to be exhaustive and participants are encouraged to make their 

opinions known on other issues they consider relevant to the problem of impaired driving. 

¢ Do current Criminal Code penalties adequately reflect the seriousness of the various 

offences, especially in the case of repeat offenders and/or those impaired drivers who cause 

injury or death? Do current penalties provide sufficient deterrence? Is there an argument for 

a lifetime license suspension and, if so, in what circumstances should it apply? 

¢ Should the Criminal Code mandate assessment for all impaired drivers in order to identify 

so-called “hard core” drinking drivers? Should hard core drinking drivers be required to 

undergo treatment, in addition to the normal penalties? 

° Should the legal BAC (blood alcohol content) limit be lowered from .08? Do you see any 

merit in graduated penalties that depend upon the driver’s level of impairment or BAC? 
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Should police have greater powers to demand breath, blood or saliva samples for alcohol 
and/or drug testing? Does the Criminal Code allow police sufficient time to collect breath or 
blood samples? Should drivers involved in serious accidents be automatically subject to 

drug and alcohol testing? 

Should impaired driving offences be brought under the absolute jurisdiction of a provincial 

or territorial court judge, in order to eliminate an accused person’s right to elect a 

preliminary inquiry and/or trial by jury? 

The Criminal Code currently allows the courts to discharge an impaired driver who is in 

need of “curative treatment,” by placing that person on probation with a condition that he or 

she attends such treatment. Is this appropriate? Are there other sentencing options that 

should be made available to the courts? 
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APPENDIX D 
Existing Criminal Code Provisions 

FAILURE TO STOP AT SCENE OF ACCIDENT 

252. (1) Every person who has the care, charge or control of a vehicle, vessel or aircraft that is involved 
in an accident with 

(a) another person, 

(b) a vehicle, vessel or aircraft, or 

(c) in the case of a vehicle, cattle in the charge of another person, 

and with intent to escape civil or criminal liability fails to stop the vehicle, vessel or, where possible, the 
aircraft, give his or her name and address and, where any person has been injured or appears to require 
assistance, offer assistance, is guilty of an indictable offence and liable to imprisonment for a term not 
exceeding five years or is guilty of an offence punishable on summary conviction. 

EVIDENCE 

(2) In proceedings under subsection (1), evidence that an accused failed to stop his vehicle, vessel or, 

where possible, his aircraft, as the case may be, offer assistance where any person has been injured or 

appears to require assistance and give his name and address is, in the absence of evidence to the 

contrary, proof of an intent to escape civil or criminal liability. 

oti Oo; CC 40, Ss. Zoe) RES. 1985. C 27 (ISt SUD) Ss. 00; AOC te 

OPERATION WHILE IMPAIRED 

253. Every one commits an offence who operates a motor vehicle or vessel or operates or assists in the 

operation of an aircraft or of railway equipment or has the care or control of a motor vehicle, vessel, 

aircraft or railway equipment, whether it is in motion or not, 

(a) while the person’s ability to operate the vehicle, vessel, aircraft or railway equipment is impaired by 

alcohol or a drug; or 

(b) having consumed alcohol in such a quantity that the concentration in the person’s blood exceeds eighty 

milligrams of alcohol in one hundred millilitres of blood. 

RS. 198520-C-465:.2532RsS 1985 ce 27st Supps), sub Ore 224th: Suppa)sis25 2: 

254. (1) Definitions 

In this section and sections 255 to 258, 

“analyst” «analyste» — “analyst” means a person designated by the Attorney General as an analyst for the 

purposes of section 258; 

“approved container” «contenant approuvé» — “approved container” nea | | 

(a) _in respect of breath samples, a container of a kind that 1s designed to receive a sample BS the breath pe a 

person for analysis and is approved as suitable for the purposes of section 258 by order of the Attorney 

General of Canada, and 

(b) _in respect of blood samples, 

person for analysis and is approv 

General of Canada; 

a container of a kind that is designed to receive a sample of the blood of a 

ed as suitable for the purposes of section 258 by order of the Attorney 
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“approved instrument” «alcootest approuvé» — “approved instrument” means an instrument of a kind 

that is designed to receive and make an analysis of a sample of the breath of a person in order to measure the 

concentration of alcohol in the blood of that person and is approved as suitable for the purposes of section 258 

by order of the Attorney General of Canada; 

“approved screening device” «appareil de détection approuvé» — ‘approved screening device” means a 

device of a kind that is designed to ascertain the presence of alcohol in the blood of a person and that is 
approved for the purposes of this section by order of the Attorney General of Canada; 

“qualified medical practitioner” «médecin qualifié» — ‘‘qualified medical practitioner” means a person 

duly qualified by provincial law to practise medicine; 

“qualified technician” «technicien qualifié» — ‘‘qualified technician” means, 

(a) inrespect of breath samples, a person designated by the Attorney General as being qualified to operate 

an approved instrument, and 

(b) in respect of blood samples, any person or person of a class of persons designated by the Attorney 

General as being qualified to take samples of blood for the purposes of this section and sections 256 

and 258. 

254. (2) Testing for presence of alcohol in the blood 

Where a peace officer reasonably suspects that a person who is operating a motor vehicle or vessel or 

operating or assisting in the operation of an aircraft or of railway equipment or who has the care or control of a 

motor vehicle, vessel or aircraft or of railway equipment, whether it is in motion or not, has alcohol in the 

person’s body, the peace officer may, by demand made to that person, require the person to provide forthwith 

such a sample of breath as in the opinion of the peace officer is necessary to enable a proper analysis of the 

breath to be made by means of an approved screening device and, where necessary, to accompany the peace 

officer for the purpose of enabling such a sample of breath to be taken. 

254. (3) Samples of breath or blood where reasonable belief of commission of offence 

Where a peace officer believes on reasonable and probable grounds that a person 1s committing, or at any time 

within the preceding two hours has committed, as a result of the consumption of alcohol, an offence under 

section 253, the peace officer may, by demand made to that person forthwith or as soon as practicable, require 

that person to provide then or as soon thereafter as is practicable 

(a) such samples of the person’s breath as in the opinion of a qualified technician, or 

(b) where the peace officer has reasonable and probable grounds to believe that, by reason of any physical 

condition of the person, 

(i) the person may be incapable of providing a sample of his breath, or 

(1) it would be impracticable to obtain a sample of the person’s breath, 

such samples of the person’s blood, under the conditions referred to in subsection (4), as in the opinion of the 

qualified medical practitioner or qualified technician taking the samples are necessary to enable proper 

analysis to be made in order to determine the concentration, if any, of alcohol in the person’s blood, and to 

accompany the peace officer for the purpose of enabling such samples to be taken. 

254. (4) Exception 

Samples of blood may only be taken from a person pursuant to a demand made by a peace officer under 
subsection (3) if the samples are taken by or under the direction of a qualified medical practitioner and the 

qualified medical practitioner is satisfied that the taking of those samples would not endanger the life or health 
of the person. 

254. (5) Failure or refusal to provide sample 

Every one commits an offence who, without reasonable excuse, fails or refuses to comply with a demand 

made to him by a peace officer under this section. 
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254. (6) Only one conviction for failure to comply with demand 
À person who is convicted of an offence committed under subsection (5) for a failure or refusal to comply with 
a demand made under subsection (2) or paragraph (3)(a) or (b) in respect of any transaction may not be 
convicted of another offence committed under subsection (5) in respect of the same transaction. 
aes 1985, c. C-46, s. 254; R.S., 1985, c. 27 (1st Supp.), s. 36, c. 1 (4th Supp.), ss. 14, 18(F), c. 32 (4th Supp.), 
s. 60. 

255. (1) Punishment 

Every one who commits an offence under section 253 or 254 is guilty of an indictable offence or an offence 
punishable on summary conviction and is liable, 

(a) whether the offence is prosecuted by indictment or punishable on summary conviction, to the 
following minimum punishment, namely, 

(i) fora first offence, to a fine of not less than three hundred dollars, 
(ii) for a second offence, to imprisonment for not less than fourteen days, and 

(ili) for each subsequent offence, to imprisonment for not less than ninety days; 
(b) where the offence is prosecuted by indictment, to imprisonment for a term not exceeding five years; 

and 

(c) where the offence is punishable on summary conviction, to imprisonment for a term not exceeding six 
months. 

255. (2) Impaired driving causing bodily harm 

Every one who commits an offence under paragraph 253(a) and thereby causes bodily harm to any other 

person is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years. 

255. (3) Impaired driving causing death 

Every one who commits an offence under paragraph 253(a) and thereby causes the death of any other person is 

guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years. 

255. (4) Previous convictions 

Where a person is convicted of an offence committed under paragraph 253(a) or (b) or subsection 254(5), that 

person shall, for the purposes of this Act, be deemed to be convicted for a second or subsequent offence, as the 

case may be, if the person has previously been convicted of 

(a) an offence committed under any of those provisions; 

(b) an offence under subsection (2) or (3); or P 

(c) an offence under section 250, 251, 252, 253, 259 or 260 or subsection 258(4) of this Act as this Act read 

immediately before the coming into force of this subsection. 

RES AIDÉS CIC MCNOSSER ST 1985,-cr27 Ust Supp.), s. 36. 

256. (1) Warrants to obtain blood samples 

Subject to subsection (2), where a justice is satisfied, on an information on oath in Form 1 or on an information 

on oath submitted to the justice pursuant to section 487.1 by telephone or other means of telecommunication, 

that there are reasonable grounds to believe that 

(a) aperson has, within the preceding four hours, committed, as a result of the consumption of alcohol, an 

offence under section 253 and the person was involved in an accident resulting in the death of another 

person or in bodily harm to himself or herself or to any other person, and 

(b) a qualified medical practitioner is of the opinion that | 

(i) by reason of any physical or mental condition of the person that resulted from the ; 

consumption of alcohol, the accident or any other occurrence related to or resulting from the 

accident, the person is unable to consent to the taking of samples of his blood, and 
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(11) the taking of samples of blood from the person would not endanger the life or health of the 

person, 

the justice may issue a warrant authorizing a peace officer to require a qualified medical practitioner to take, or 

to cause to be taken by a qualified technician under the direction of the qualified medical practitioner, such 

samples of the blood of the person as in the opinion of the person taking the samples are necessary to enable a 

proper analysis to be made in order to determine the concentration, if any, of alcohol in his blood. 

256.(2) Form 

A warrant issued pursuant to subsection (1) may be in Form 5 or 5.1 varied to suit the case. 

256.(3) Information on oath 

Notwithstanding paragraphs 487.1(4)(b) and (c), an information on oath submitted by telephone or other 

means of telecommunication for the purposes of this section shall include, instead of-the statements referred to 

in those paragraphs, a statement setting out the offence alleged to have been committed and identifying the 

person from whom blood samples are to be taken. 

256.(4) Duration of warrant 

Samples of blood may be taken from a person pursuant to a warrant issued pursuant to subsection (1) only 

during such time as a qualified medical practitioner is satisfied that the conditions referred to in subparagraphs 

(1)(b)(G) and (ii) continue to exist in respect of that person. 

256. (5) Facsimile to person 

Where a warrant issued pursuant to subsection (1) is executed, the peace officer shall, as soon as practicable 

thereafter, give a copy or, in the case of a warrant issued by telephone or other means of telecommunication, a 

facsimile of the warrant to the person from whom the blood samples were taken. 

R.S:, 1985,.c. C=46, 8: 256; R.S:, 1985, ©: 27 (ist Supp); s/365 199 2ne-whisHsS 109A chad case, 

257.(1) No offence committed 

No qualified medical practitioner or qualified technician is guilty of an offence only by reason of his refusal to 

take a sample of blood from a person for the purposes of section 254 or 256 and no qualified medical 

practitioner is guilty of an offence only by reason of his refusal to cause to be taken by a qualified technician 

under his direction a sample of blood from a person for those purposes. 

257.(2) No criminal or civil liability 

No qualified medical practitioner by whom or under whose direction a sample of blood is taken from a person 

pursuant to a demand made under subsection 254(3) or a warrant issued under section 256 and no qualified 

technician acting under the direction of a qualified medical practitioner incurs any criminal or civil liability 

for anything necessarily done with reasonable care and skill in the taking of such a sample of blood. 

KS: 1985;c C46, S325 7-RiS., 1985 CP YUISESupD).S. 30: 

258. (1) Proceedings under section 255 

In any proceedings under subsection 255(1) in respect of an offence committed under section 253 or in any 

proceedings under subsection 255(2) or (3), 

(a) where it is proved that the accused occupied the seat or position ordinarily occupied by a person who 

Operates a motor vehicle, vessel or aircraft or any railway equipment or who assists in the operation of 

an aircraft or of railway equipment, the accused shall be deemed to have had the care or control of the 

vehicle, vessel, aircraft or railway equipment, as the case may be, unless the accused establishes that 

the accused did not occupy that seat or position for the purpose of setting the vehicle, vessel, aircraft or 
railway equipment in motion or assisting in the operation of the aircraft or railway equipment, as the 
case may be; 
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(b) 

(c) 

(d) 

the result of an analysis of a sample of the breath or blood of the accused (other than a sample taken 
pursuant to a demand made under subsection 254(3)) or of the urine or other bodily substance of the 
accused may be admitted in evidence notwithstanding that, before the accused gave the sample, he was 
not warned that he need not give the sample or that the result of the analysis of the sample might be 
used in evidence; 

where samples of the breath of the accused have been taken pursuant to a demand made under 
subsection 254(3), if 

(i) [Not in force] 

(ii) each sample was taken as soon as practicable after the time when the offence was alleged to 
have been committed and, in the case of the first sample, not later than two hours after that 
time, with an interval of at least fifteen minutes between the times when the samples were 
taken, 

(iii) each sample was received from the accused directly into an approved container or into an 
approved instrument operated by a qualified technician, and 

(iv) an analysis of each sample was made by means of an approved instrument operated by a 
qualified technician, 

evidence of the results of the analyses so made is, in the absence of evidence to the contrary, proof that 
the concentration of alcohol in the blood of the accused at the time when the offence was alleged to 
have been committed was, where the results of the analyses are the same, the concentration determined 
by the analyses and, where the results of the analyses are different, the lowest of the concentrations 
determined by the analyses; 

where a sample of the blood of the accused has been taken pursuant to a demand made under 

subsection 254(3) or otherwise with the consent of the accused or pursuant to a warrant issued under 
SECLION 250. Ir 

(i) at the time the sample was taken, the person taking the sample took an additional sample of 

the blood of the accused and one of the samples was retained, to permit an analysis thereof to 

be made by or on behalf of the accused and, in the case where the accused makes a request 

within six months from the taking of the samples, one of the samples was ordered to be 

released pursuant to subsection (4), 

(ii) both samples referred to in subparagraph (1) were taken as soon as practicable after the time 

when the offence was alleged to have been committed and in any event not later than two 

hours after that time, 

(iii) both samples referred to in subparagraph (i) were taken by a qualified medical practitioner or 

a qualified technician under the direction of a qualified medical practitioner, . 

(iv) both samples referred to in subparagraph (i) were received from the accused directly into, or 

placed directly into, approved containers that were subsequently sealed, and | | 

(v) an analysis was made by an analyst of at least one of the samples that was contained in a 

sealed approved container, 

evidence of the result of the analysis is, in the absence of evidence to the contrary, proof that the 

concentration of alcohol in the blood of the accused at the time when the offence was alleged to have 

been committed was the concentration determined by the analysis or, where more than one sample was 

analyzed and the results of the analyses are the same, the concentration determined by the analyses 

and, where the results of the analyses are different, the lowest of the concentrations determined by the 

analyses; 

(d.1) where samples of the breath of the accused or a sample of the blood of the accused have been taken as 

described in paragraph (c) or (d) under the conditions described therein and the results of the analyses 

show a concentration of alcohol in blood exceeding eighty milligrams of alcohol in one hundred 

millilitres of blood, evidence of the result of the analyses is, in the absence of evidence tending to show 

that the concentration of alcohol in the blood of the accused at the time when the offence vee alleged to 

have been committed did not exceed eighty milligrams of alcohol in one hundred millilitres of blood, 
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(e) 

(g) 

(h) 

proof that the concentration of alcohol in the blood of the accused at the time when the offence was 

alleged to have been committed exceeded eighty milligrams of alcohol in one hundred millilitres of 

blood; 

a certificate of an analyst stating that the analyst has made an analysis of a sample of the blood, urine, 

breath or other bodily substance of the accused and stating the result of that analysis is evidence of the 

facts alleged in the certificate without proof of the signature or the official character of the person 

appearing to have signed the certificate; 

a certificate of an analyst stating that the analyst has made an analysis of a sample of an alcohol 

standard that is identified in the certificate and intended for use with an approved instrument and that 

the sample of the standard analyzed by the analyst was found to be suitable for use with an approved 

instrument, is evidence that the alcohol standard so identified is suitable for use with an approved 

instrument without proof of the signature or the official character of the person appearing to have 

signed the certificate; 

where samples of the breath of the accused have been taken pursuant to a demand made under 

subsection 254(3), a certificate of a qualified technician stating 

(i) that the analysis of each of the samples has been made by means of an approved instrument 

operated by the technician and ascertained by the technician to be in proper working order by 

means of an alcohol standard, identified in the certificate, that is suitable for use with an 

approved instrument, 

(ii) the results of the analyses so made, and 

(ili) if the samples were taken by the technician, 

(A) [Not in force] 

(B) the time when and place where each sample and any specimen described in clause (A) was 

taken, and 

(C) that each sample was received from the accused directly into an approved container or into 

an approved instrument operated by the technician, 

is evidence of the facts alleged in the certificate without proof of the signature or the official character 

of the person appearing to have signed the certificate; 

where a sample of the blood of the accused has been taken pursuant to a demand made under 

subsection 254(3) or otherwise with the consent of the accused or pursuant to a warrant issued under 

section 256, 

(1) a certificate of a qualified medical practitioner stating that 

(A) the medical practitioner took the sample and that before the sample was taken he was of the 

opinion that the taking of blood samples from the accused would not endanger the life or 

health of the accused and, in the case of a demand made pursuant to a warrant issued 

pursuant to section 256, that by reason of any physical or mental condition of the accused 

that resulted from the consumption of alcohol, the accident or any other occurrence related 

to or resulting from the accident, the accused was unable to consent to the taking of his 
blood, 

(B) at the time the sample was taken, an additional sample of the blood of the accused was taken 

to permit analysis of one of the samples to be made by or on behalf of the accused, 

(C) the time when and place where both samples referred to in clause (B) were taken, and 

(D) both samples referred to in clause (B) were received from the accused directly into, or 

placed directly into, approved containers that were subsequently sealed and that are 
identified in the certificate, 

(Qi) a certificate of a qualified medical practitioner stating that the medical practitioner caused 

the sample to be taken by a qualified technician under his direction and that before the 

sample was taken the qualified medical practitioner was of the opinion referred to in clause 
(1)(A), or 

54 



(ili) a certificate of a qualified technician stating that the technician took the sample and the facts 
referred to in clauses (i)(B) to (D) 

is evidence of the facts alleged in the certificate without proof of the signature or official character of 
the person appearing to have signed the certificate: and 

(i) a certificate of an analyst stating that the analyst has made an analysis of a sample of the blood of the 
accused that was contained in a sealed approved container identified in the certificate, the date on 
which and place where the sample was analyzed and the result of that analysis is evidence of the facts 
alleged in the certificate without proof of the signature or official character of the person appearing to 
have signed it. 

258. (2) No obligation to give sample except as required under section 254 
No person is required to give a sample of urine or other bodily substance for analysis for the purposes of this 
section except breath or blood as required under section 254, and evidence that a person failed or refused to 
give such a sample or that such a sample was not taken is not admissible nor shall such a failure or refusal or the 
fact that a sample was not taken be the subject of comment by any person in the proceedings. 

258. (3) Evidence of failure to comply with demand 

In any proceedings under subsection 255(1) in respect of an offence committed under paragraph 253(a) or in 
any proceedings under subsection 255(2) or (3), evidence that the accused, without reasonable excuse, failed 

or refused to comply with a demand made to him by a peace officer under section 254 is admissible and the 

court may draw an inference therefrom adverse to the accused. 

258. (4) Release of specimen for testing 

A judge of a superior court of criminal jurisdiction or a court of criminal jurisdiction shall, on the summary 

application of the accused made within six months from the day on which samples of the blood of the accused 
were taken, order the release of one of the samples for the purpose of an examination or analysis thereof, 

subject to such terms as appear to be necessary or desirable to ensure the safeguarding of the sample and its 

preservation for use in any proceedings in respect of which it was retained. 

258. (5) Testing blood for presence of drugs 

Where a sample of blood of an accused has been taken pursuant to a demand made under subsection 254(3) or 

otherwise with the consent of the accused or pursuant to a warrant issued under section 256, the sample may be 

tested for the presence of drugs in the blood of the accused. 

258. (6) Attendance and right to cross-examine 

A party against whom a certificate described in paragraph (1)(e), (/), (g), (A) or () is produced may, with leave 

of the court, require the attendance of the qualified medical practitioner, analyst or qualified technician, as the 

case may be, for the purposes of cross-examination. 

258. (7) Notice of intention to produce certificate 

No certificate shall be received in evidence pursuant to paragraph (1)(e), (f), (g), (A) or (i) unless the party 

intending to produce it has, before the trial, given to the other party reasonable notice of his intention and a 

copy of the certificate. 

R:S., 1985, c. C-46, s. 258; R.S., 1985, c: 27 (1st Supp.), s. 36, c. 32 (4th Supp.), s. 61; 1992, c. 1, s. 60(F); 1994, 

c. 44, s. 14(E); 1997, c. 18, s. 10. 

259. (1) Mandatory order of prohibition 

Where an offender is convicted of an offence committed under section 253 or 254 or discharged under section 

730 of an offence committed under section 253 and, at the time the offence was committed or, in the case of an 

254. within the two hours preceding that time, was operating or had the care 

aircraft or of railway equipment or was assisting in the operation of an 

sentences the offender shall, in addition to any other 

offence committed under section 

or control of a motor vehicle, vessel or 

aircraft or of railway equipment, the court that 



punishment that may be imposed for that offence, make an order prohibiting the offender from operating a 

motor vehicle on any street, road, highway or other public place, or from operating a vessel or an aircraft or 

railway equipment, as the case may be, 

(a) fora first offence, during a period of not more than three years plus any period to which the offender is 

sentenced to imprisonment, and not less than three months; 

(b) for a second offence, during a period of not more than three years plus any period to which the offender 

is sentenced to imprisonment, and not less than six months; and 

(c) for each subsequent offence, during a period of not more than three years plus any period to which the 

offender is sentenced to imprisonment, and not less than one year. 

259. (2) Discretionary order of prohibition 

Where an offender is convicted or discharged under section 730 of an offence under section 220, 221, 236, 

249, 250, 251 or 252, subsection 255(2) or (3) or this section committed by means of a motor vehicle, vessel or 

aircraft or of railway equipment, the court that sentences the offender may, in addition to any other punishment 

that may be imposed for that offence, make an order prohibiting the offender from operating a motor vehicle 

on any street, road, highway or other public place, or from operating a vessel, an aircraft or railway equipment, 

as the case may be, 

(a) during any period that the court considers proper, if the offender is liable to imprisonment for life in 

respect of that offence; 

(b) during any period not exceeding ten years plus any period to which the offender 1s sentenced to 
imprisonment, if the offender is liable to imprisonment for more than five years but less than life in 

respect of that offence; and 

(c) during any period not exceeding three years plus any period to which the offender is sentenced to 

imprisonment, in any other case. 

259. (3) Saving 

No order made under subsection (1) or (2) shall operate to prevent any person from acting as master, mate or 

engineer of a vessel that is required to carry officers holding certificates as master, mate or engineer. 

259. (4) Operation while disqualified 

Every one who operates a motor vehicle, vessel or aircraft or any railway equipment in Canada while 

disqualified from doing so 

(a) 1s guilty of an indictable offence and liable to imprisonment for a term not exceeding two years; or 

(b) is guilty of an offence punishable on summary conviction. 

259. (5) Definition of “disqualification” 

For the purposes of this section, “disqualification” means 

(a) a prohibition from operating a motor vehicle, vessel or aircraft or any railway equipment ordered 
pursuant to subsection (1) or (2); or 

(b) a disqualification or any other form of legal restriction of the right or privilege to operate a motor 

vehicle, vessel or aircraft imposed 

(i) in the case of a motor vehicle, under the law of a province, or 

(ii) in the case of a vessel or an aircraft, under an Act of Parliament, 

in respect of a conviction or discharge under section 730 of any offence referred to in subsection (1) or 

2); 

R.S., 1985, c. C-46, s. 259; R.S., 1985, c. 27 (1st Supp.), s. 36, c. 1 (4th Supp.), s. 18(F), c. 32 (4th Supp.), s. 62; 
1995... 22; 88. lO MSs 1907 ter8 SE 

260. (1) Proceedings on making of prohibition order 

Where a court makes a prohibition order under subsection 259(1) or (2) in relation to an offender, it shall cause 

(a) the order to be read by or to the offender; 
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(b) a copy of the order to be given to the offender: and 
(c) the offender to be informed of subsection 259(4). 

260. (2) Endorsement by offender 

After subsection (1) has been complied with in relation to an offender who is bound by an order referred to in 
that subsection, the offender shall endorse the order, acknowledging receipt of a copy thereof and that the 
order has been explained to him. 

260. (3) Validity of order not affected 

The failure of an offender to endorse an order pursuant to subsection (2) does not affect the validity of the 
order. 

260. (4) Onus 

In the absence of evidence to the contrary, where it is proved that a disqualification referred to in paragraph 
259(5)(b) has been imposed on a person and that notice of the disqualification has been mailed by registered or 
certified mail to that person, that person shall, after five days following the mailing of the notice, be deemed to 
have received the notice and to have knowledge of the disqualification, of the date of its commencement and 
of its duration. 

260. (5) Certificate admissible in evidence 

In proceedings under section 259, a certificate setting out with reasonable particularity that a person is 
disqualified from 

(a) driving a motor vehicle in a province, purporting to be signed by the registrar of motor vehicles for that 

province, or 

(b) operating a vessel or aircraft, purporting to be signed by the Minister of Transport or any person 

authorized by the Minister of Transport for that purpose 

is evidence of the facts alleged therein without proof of the signature or official character of the person by 

whom it purports to be signed. 

260. (6) Notice to accused 

Subsection (5) does not apply in any proceedings unless at least seven days notice in writing is given to the 

accused that it is intended to tender the certificate in evidence. 

260. (7) Definition of “registrar of motor vehicles” 

In subsection (5), “registrar of motor vehicles” includes the deputy of that registrar and any other person or 

body, by whatever name or title designated, that from time to time performs the duties of superintending the 

registration of motor vehicles in the province. 

R.S.. 1985, c. C-46, s. 260; R.S., 1985, c. 27 (1st Supp.), s. 36, C. 1 (4th Supp.), s. 18(F). 
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APPENDIX E 
Summary of Recommendations 

Eee dus amd tet ts ib er denghrvers Ve oies me denial = 

RECOMMENDATION 1 

The Committee recommends that the Minister of Justice consider the nature and 
frequency of the problem of motorists fleeing police investigations and the 
advisability of addressing the matter through the creation of new Criminal Code 
sanctions. 

RECOMMENDATION 2 

The Committee recommends that subparagraph 255(1)(a)(i) of the Criminal Code be 

amended to increase the mandatory minimum fine for a first offence to $600. 

RECOMMENDATION 3 

The Committee recommends that paragraphs 259(1)(a) be amended to provide for a 

driving prohibition order of not more than three years and not less than one year for 

a first offence, or a prohibition of not less than three months with the balance to be 

served by complying with an alcohol ignition interlock program where available. 

The Committee further recommends that paragraph 259(1)(b) and (c) be amended 

to provide for a driving prohibition order of not more than five years and not less 

than two years for a second offence, and not less that three years for a subsequent 

offence. 

RECOMMENDATION 4 

The Committee recommends that subsection 255(3) be amended to allow 

imprisonment for life following conviction for impaired driving causing death. 

RECOMMENDATION 5 

The Committee recommends that the Minister of Justice review the Criminal Code 

penalties for impaired driving causing bodily harm or death and criminal negligence 

causing bodily harm or death, in order to determine whether they should provide for 

mandatory minimum sentences. 

RECOMMENDATION 6 

The Committee recommends that the Criminal Code be amended to ensure 

sentencing judges consider a BAC level two or more times the legal limit to be an 

aggravating factor for sentencing purposes. 
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RECOMMENDATION 7 

The Committee recommends that subsection 732.1(3) of the Criminal Code be 

amended to allow a sentencing judge to require the use of an alcohol ignition 

interlock, as a condition of probation, in those jurisdictions where such a program is 

available. 

RECOMMENDATION 8 

The Committee recommends that subsection 732.1(3) of the Criminal Code be 

amended to allow a sentencing judge to order persons convicted of impaired driving 

to undergo assessment and recommended treatment, as a condition-of probation in 

those jurisdictions where treatment is provided. 

RECOMMENDATION 9 

The Committee recommends that subsection 259(4) of the Criminal Code be 

amended to increase the maximum penalty available upon indictment to five years. 

RECOMMENDATION 10 

The Committee recommends that subsection 252(1) of the Criminal Code be 

amended to allow for a maximum 10 years imprisonment, where the accident causes 

bodily harm and life imprisonment, where the accident causes death. 

RECOMMENDATION 11 

The Committee recommends that subsection 254(3) of the Criminal Code be 

amended to allow a police officer to demand a breath or blood sample from an 

individual on reasonable and probable grounds that he or she has committed an 

impaired driving offence within the preceding three hours. 

RECOMMENDATION 12 

The Committee recommends that section 256 of the Criminal Code be amended to 

allow a justice to authorize the taking of a blood sample for the purposes of testing for 

the presence of alcohol or drugs, based on reasonable and probable grounds that an 

impaired driving offence has been committed, as a result of the consumption of 

alcohol or a drug. 

RECOMMENDATION 13 

The Committee recommends that the Minister of Justice consult with the provinces 

and territories to develop legislative proposals for obtaining better evidence against 

suspected drug-impaired drivers. 
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RECOMMENDATION 14 

The Committee recommends that the federal, provincial and territorial 
governments enhance their efforts to educate and inform Canadians of all measures 
taken to address impaired driving. 

RECOMMENDATION 15 

The Committee recommends that a federal, provincial, territorial working group of 
justice experts be convened to consider the enforcement and prosecution aspects of 

impaired driving, and to determine whether Criminal Code amendments, additional 

to those contained in the report, are necessary or advisable. 

RECOMMENDATION 16 

The Committee recommends that the Minister of Justice review the overall 

availability of information relating to impaired driving in Canada and dedicate 

additional resources to more comprehensive research and policy development, in 

cooperation with the provinces and territories. 

RECOMMENDATION 17 

The Committee recommends that five years after the tabling of this report, the 

House of Commons review the operation of the impaired driving provisions of the 

Criminal Code. 
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Draft Bill 

eee 

63 





R.S., c. C-46; 
RS CCM ea lili, 

2131 47,51 
52 (1st 
Supp.), cc. 1, 
24, 27, 35 
(2nd Supp.), 
cc. 10, 19, 30, 

34 (3rd 
Supp.), cc. 1, 
Pe 2 930 Sie 
32, 40, 42, 50 
(4th Supp.): 

1989, c. 2; 

1990, cc. 15, 

16, 17, 44; 

1991, cc. 1, 4, 

28, 40, 43; 
1OOD Ce. Ie 
M20 e222, 
27, 38, 41, 47, 
51; 1993, 
CO noo 28s 

34, 37, 40, 45, 
46; 1994, cc. 

12, 13, 38, 44: 
1995.6: 5; 

I PPA) 
32, 39, 42; 
1996;;cc: 75:8, 
16; 19,31, 34; 
IIe tele OP 

LG; 78,225, 
30; 39; 1998, 

CCme On: 

30, 34, 35, 37: 
1990 cs 

361700 

Ist Session, 36th Parliament, 

46-47-48 Elizabeth II, 1997-98-99 

THE HOUSE OF COMMONS OF CANADA 

BILL C- 

An Act to amend the Criminal Code (impaired 
driving) 

WHEREAS the Parliament of Canada rec- 

ognizes that impaired driving continues to 

pose a very serious threat to the life and health 

of Canadians; 

WHEREAS the Parliament of Canada is 

committed to ensuring that the provisions of 

the Criminal Code respecting impaired driv- 

ing have a sufficient deterrent effect on poten- 

ial offenders; 

AND WHEREAS the Parliament of Canada 

supports the principle that the sanctions to be 

imposed for an offence involving impaired 

driving must reflect the gravity of the offence 

as well as the degree of responsibility of the 

offender; 

NOW, THEREFORE, Her Majesty, by and 

with the advice and consent of the Senate and 

House of Commons of Canada, enacts as fol- 

lows: 

IS 

1. Subsection 252(1) of the Criminal Code 20 

is replaced by the following: 

I session, 36° législature, 

46-47-48 Elizabeth II, 1997-98-99 

CHAMBRE DES COMMUNES DU CANADA 

PROJET DE LOI C- 

Loi modifiant le Code criminel (conduite avec 

facultés affaiblies) 

Attendu : 

que le Parlement du Canada reconnait que 

la conduite avec facultés affaiblies consti- 
tue une grave menace pour la vie et la santé 

des Canadiens; 

que le Parlement du Canada s’engage a 

veiller a ce que les dispositions du Code 

criminel relatives a la conduite avec facul- 

tés affaiblies aient un effet dissuasif suffi- 

sant sur d’éventuels contrevenants; 

que le Parlement du Canada appuie le 

principe selon lequel la peine devant être 

infligée pour la perpétration d’une infrac- 

tion mettant en cause la conduite avec 

facultés affaiblies doit être proportionnelle 15 

à la gravité de l’infraction et au degré de 

responsabilité du contrevenant; 

Sa Majesté, sur l’avis et avec le consentement 

du Sénat et de la Chambre des communes du 

Canada, édicte : 

1. Le paragraphe 252(1) du Code criminel 

est remplacé par ce qui suit : 

IR. chy 
C-46; L.R., 
CHAMP Ze 
SI ASS 2 
(1° suppl.), 
chs 124.27; 
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suppl.), ch. 
10, 19, 30, 34 
(3° suppl.), 
Ch 12329, 
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ch. 7, 8, 16, 
19, 31, 34; 
1997, ch. 9, 
16, 17, 18, 
2330739: 

1998, ch. 7, 
9, 15, 30, 34, 



3) 

Failure to stop 

at scene of 

accident 

Punishment 

Offence 

causing 
bodily harm 

Offence 

causing death 

dd Criminal Code 46-47-48 ELrz. I 

252. (1) Every one commits an offence who 

has the care, charge or control of a vehicle, 

vessel or aircraft that is involved in an 

accident with 

(a) another person, 

(b) a vehicle, vessel or aircraft, or 

(c) in the case of a vehicle, cattle in the 

charge of another person, 

and with intent to escape civil or criminal li- 10 

ability fails to stop the vehicle, vessel or, 

where possible, the aircraft, give his or her 

name and address and, where any person has 

been injured or appears to require assistance, 

offer assistance. 

(1.1) Every one who commits an offence 

under subsection (1) is guilty of an indictable 

offence and liable to imprisonment for a term 

not exceeding five years or is guilty of an 

offence punishable on summary conviction. 

(1.2) Every one who commits an offence 

under subsection (1) and thereby causes 

bodily harm to any other person is guilty of an 

indictable offence and liable to imprisonment 

for a term not exceeding ten years. 

(1.3) Every one who commits an offence 

under subsection (1) and thereby causes the 

death of any person is guilty of an indictable 

offence and liable to imprisonment for life. 

2. All that portion of subsection 254(3) of 30 

the Act before paragraph (a) is replaced by 

the following: 

7 
a 

15 

2 

0 

252. (1) Commet une infraction quiconque, PRES = 
ayant la garde, la charge ou le contrôle d’un d'une 

véhicule, d’un bateau ou d’un aéronef, omet 

dans l'intention d'échapper a toute responsa- 5 

bilité civile ou criminelle d’arrêter son véhi- 

cule, son bateau ou, si c’est possible, son 

aéronef, de donner ses nom et adresse, et 

lorsqu'une personne a été blessée ou semble 

avoir besoin d’aide, d’offrir de l’aide, dans le 10 

cas où ce véhicule, bateau, ou aéronef est 

impliqué dans un accident : 

a) soit avec une autre personne; 

b) soit avec un véhicule, un bateau ou un 

aéronef; 15 

c) soit avec du bétail sous la responsabilité 

d’une autre personne, dans le cas d’un 

véhicule impliqué dans un accident. 

(1.1) Est coupable d’un acte criminel et Peine 
passible d’un emprisonnement maximal de20 

cinq ans ou d’une infraction punissable sur 

déclaration de culpabilité par procédure som- 

maire quiconque commet l’infraction prévue 

au paragraphe (1). 

(1.2) Est coupable d’un acte criminel et25 Infraction 
3 i à : entrainant des 

passible d’un emprisonnement maximal de on 

dix ans quiconque commet l'infraction prévue corporelles 

au paragraphe (1) et cause ainsi des lésions 

corporelles à une autre personne. 

(1.3) Est coupable d’un acte criminel et30 Infraction 
ee > He N SOMAR entrainant la 

passible d’un emprisonnement à perpétuité port 

quiconque commet l'infraction prévue au 

paragraphe (1) et cause ainsi la mort d’une 

autre personne. 

2. Le passage du paragraphe 254(3) de la35 

même loi précédant l’alinéa a) est remplacé 

par ce qui suit : 
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(3) Where a peace officer believes on 
reasonable and probable grounds that a person 
is committing, or at any time within the 
preceding three hours has committed, as a 
result of the consumption of alcohol, an 5 
offence under section 253, the peace officer 
may, by demand made to that person forthwith 
or as soon as practicable, require that person 
to provide then or as soon thereafter as is 
practicable 10 

3. (1) Subparagraph 255(1)(a)(i) of the 

Act is replaced by the following: 

(i) for a first offence, to a fine of not less 

than SIX hundred dollars, 

(2) Subsection 255(3) of the Act is re- 15 

placed by the following: 

(3) Everyone who commits an offence 

under paragraph 253(a) and thereby causes 

the death of any other person is guilty of an 

indictable offence and liable to imprisonment 20 
for life. 

4. The Act is amended by adding the 

following after section 255: 

255.1 Without limiting the generality of 

section 718.2, where a court imposes a25 

sentence for an offence committed under this 

Act by means of a motor vehicle, vessel or 

aircraft or of railway equipment, evidence that 

the concentration of alcohol in the blood of the 

offender at the time when the offence was 30 

committed exceeded one hundred and sixty 

milligrams of alcohol in one hundred milli- 

litres of blood, shall be deemed to be aggravat- 

ing circumstances relating to the offence that 

the court shall consider under paragraph 35 

718.2(a). 

5. (1) Paragraphs 259(1)(a), (b) and (c) of 

the Act are replaced by the following: 

(a) for a first offence, during a period of not 

more than three years plus any period to 40 

which the offender is sentenced to impris- 

onment, and not less than one year; 

(b) for a second offence, during a period of 

not more than five years plus any period to 

which the offender is sentenced to impris- 45 

onment, and not less than two years; and 

Prélévement 

d’échantillon 

d’haleine ou 

de sang 
lorsqu'il y a 
motif 

5 raisonnable 

de croire 

qu'une 
infraction a 

été commise 

(3) L’agent de la paix qui a des motifs 

raisonnables de croire qu’une personne est en 

train de commettre, ou a commis au cours des 

trois heures précédentes, par suite d’absorp- 

tion d’alcool, une infraction à l’article 253 

peut lui ordonner immédiatement ou dés que 

possible de lui fournir immédiatement ou dès 

que possible les échantillons suivants : 

3. (1) Le sous-alinéa 255(1)a)(i) de la 

même loi est remplacé par ce qui suit : 10 

(i) pour la première infraction, une 

amende minimale de six cents dollars, 

(2) Le paragraphe 255(3) de la même loi 

est remplacé par ce qui suit : 

(3) Quiconque commet une infraction pré-15 Idem 

vue à l’alinéa 253a) et cause ainsi la mort 

d’une autre personne est coupable d’un acte 

criminel et passible d’un emprisonnement à 

perpétuité. 7 

4. La même loi est modifiée par adjonc- 20 

tion, après l’article 255, de ce qui suit : 

255.1 Sans limiter la portée générale de Aa te 
- ‘ à : D 5 nation de la 

l’article 718.2, lorsqu’un tribunal détermine la peine: 
circonstances 

aggravantes 
peine a infliger à l’égard d’une infraction 

prévue par la présente loi commise au moyen25 

d’un véhicle à moteur, d’un bateau, d’un 

aéronef ou de matériel ferroviaire, tout élé- 

ment de preuve selon lequel la concentration 

d’alcool dans le sang du contrevenant au 

moment où l'infraction a été commise était 30 
supérieure à cent soixante milligrammes 

d’alcool par cent millilitres de sang est réputé 

être une circonstance aggravante liée a la 

perpétration de l'infraction dont le tribunal 

doit tenir compte en vertu de l’alinéa 718.2a). 35 

5. (1) Les alinéas 259(1)a), b) et c) de la 

même loi sont remplacés par ce qui suit : 

a) pour une première infraction, durant une 

période minimale d’un an et maximale de 
trois ans, en plus de la période d’emprison-40 

nement a laquelle il est condamné; 

b) pour une deuxiéme infraction, durant une 

période minimale de deux ans et maximale 

de cing ans, en plus de la période d’empri- 

sonnement a laquelle il est condamné: 45 



Exception 
where alcohol 

ignition 
interlock 

program 

= Criminal Code 

(c) for each subsequent offence, during a 

period of not less than three years plus any 

period to which the offender is sentenced to 

imprisonment. 

(2) Section 259 of the Act is further 

amended by adding the following after 

subsection (1): 

(1.1) Notwithstanding paragraph (1)(a), 

where the lieutenant governor in council of the 

province in which the prohibition order under 

paragraph (1)(a) is to be made has established 

a program governing the use of an alcohol 

ignition interlock device by an _ offender 

convicted of an offence for which the order is 

to be made, the minimum period of not less 

than one year is reduced to a period of not less 

than three months, if the offender participates 

in the program during the remainder of the one 

year period. 

(3) Paragraph 259(4)(a) of the Act is 20 

replaced by the following: 

(a) is guilty of an indictable offence and 

liable to imprisonment for a term not 

exceeding five years; or 

6. Subsection 732.1 (3) of the Act is 25 

amended by adding the following after 

paragraph (g): 

(g.1) where the lieutenant governor in 

council of the province in which the 

probation order is made has established a 30 

program for curative treatment in relation 

to the consumption of alcohol or drugs, 

attend at a treatment facility, designated by 

the lieutenant governor in council of the 

province, for assessment and curative treat- 35 

ment in relation to the consumption by the 

offender of alcohol or drugs that is recom- 

mended pursuant to that program; 

(g.2) where the lieutenant governor in 

council of the province in which the 40 

probation order is made has established a 

program governing the use of an alcohol 

ignition interlock device by an offender and 

if the offender agrees to and participates in 

the program, comply with the program; and 45 

c) pour chaque infraction subséquente, 

durant une période minimale de trois ans, 

en plus de la période d’emprisonnement a 

laquelle il est condamné. 

(2) L’article 259 de la méme loi est 5 

modifié par adjonction, apres le paragra- 

phe (1), de ce qui suit : 

(1.1) Malgré l'alinéa (1)a), dans les cas ou 

le lieutenant-gouverneur en conseil de la 

province où doit être rendue |’ ordonnance 10 

d’interdiction visée à cet alinéa a institué un 
programme d'utilisation  d’antidémarreurs 

avec éthylomètre qui est offert au contreve- 

nant déclaré coupable de l'infraction faisant 

l’objet de l’ordonnance, la période minimale 15 

d’un an est ramenée à une période minimale 

de trois mois, si le contrevenant participe au 

programme durant le reste de la période d’un 

an. 

(3) L’alinéa 259(4)a) de la même loi est20 

remplacé par ce qui suit : 

a) soit d’un acte criminel et passible d’un 

emprisonnement maximal de cinq ans; 

6. Le paragraphe 732.1(3) de la même loi 

est modifié par adjonction, après l’alinéa25 

g), de ce qui suit : 

g.1) si le lieutenant-gouverneur en conseil 

de la province où est rendue l’ordonnance 

de probation a institué un programme de 

traitement curatif pour abus d’alcool ou de 30 

drogue, de subir, à l'établissement de 

traitement désigné par celui-ci, l'évaluation 

et la cure de désintoxication pour abus 

d'alcool ou de drogue qui sont recomman- 

dées dans le cadre de ce programme; 3 Nn 

g.2) si le lieutenant-gouverneur en conseil 

de la province où est rendue l’ordonnance 

de probation a institué un programme visant 

l’utilisation par le délinquant d’un antidé- 

marreur avec éthylomètre et si ce dernier40 

accepte de participer au programme et qu'il 

y participe, de se conformer aux modalités 

du programme; 

46-47-48 ELrz. Il 
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Application of 
increased 
punishment 

Coming into 
force 

Code criminel 

Transitional Dispositions transitoires 

7. Where any penalty or punishment 7. Les peines plus sévères que prévoient 

provided by the Criminal Code is varied by les modifications au Code criminel conte- 
this Act, the lesser penalty or punishment nues dans la présente loi ne s’appliquent 

applies in respect of any offence that was  qu’aux infractions perpétrées après l’en- 

committed before the coming into force of 5 trée en vigueur de celle-ci. 
this Act. 

Coming into force Entrée en vigueur 

8. This Act or any of its provisions or any 8. La présente loi ou telle de ses disposi- 

provision of the Criminal Code as enacted or tions, ou des dispositions du Code criminel 
amended by this Act comes into force on a  édictées ou modifiées par elle, entre en 

day or days to be fixed by order of the 10 vigueur à la date ou aux dates fixées par 

Governor in Council. décret. 10 

Application 
des peines 
plus sévères 

Entrée en 
vigueur 
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REQUEST FOR GOVERNMENT RESPONSE 

The Committee requests that the Government provide a comprehensive response to its 
Report in accordance with Standing Order 109. 

A copy of the relevant Minutes of Proceedings of the Standing Committee on Justice and 

Human Rights (Meeting Nos. 107, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 

124, 126, 130, 131, 132, 135, 136, 138, 140, 141, which includes this report) is tabled. 

Respectfully submitted, 

John Maloney, M.P. 

Chair. 
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MINUTES OF PROCEEDINGS 

TUESDAY, MAY 4, 1999 

(Meeting No. 138) 

The Standing Committee on Justice and Human Rights met at 9:10 a.m. this day, in Room 701, 
La Promenade Building, the Chair, John Maloney, presiding. 

Members of the Committee present: Reg Alcock, Eleni Bakopanos, Michel Bellehumeur, 
Chuck Cadman, Aileen Carroll, Paul DeVillers, Ivan Grose, Derek Lee, Peter MacKay, John 

Maloney, Peter Mancini, Richard Marceau, John McKay and Jacques Saada. 

Acting Members present: Richard Harris for Jim Abbott, Eric Lowther for John Reynolds, 

Pierre Brien for Richard Marceau. 

In attendance: From the Library of Parliament: David Goetz, Researcher and Philip Rosen, 

Senior Analyst. 

Witnesses: From the Ministry of the Solicitor General of Canada: Richard Zubrycki, Director 

General, Corrections Directorate; Mary Campbell, Director, Corrections Policy. 

The Order of Reference dated Wednesday, April 21, 1999, being read as follows: 

ORDERED, — That Bill C-69, An Act to amend the Criminal Records Act and to amend 

another Act in consequence be now read a second time and referred to the Standing Committee on 

Justice and Human Rights. 

The Chair called Clause 1. 

The witnesses made opening statements and answered questions. 

It was agreed, — That the Committee proceed to clause-by-clause consideration of Bills C-69 

and C-284 on Thursday, May 6, 1999. 

At 10:30 a.m., the sitting was suspended. 

At 10:39 a.m., the sitting resumed in camera. 

Pursuant to Standing Order 68(4)(a) and the Order of Reference dated Thursday, October 30, 

1997, the Standing Committee on Justice and Human Rights resumed consideration of the Criminal 

Code impaired driving provisions. (See Minutes of Proceedings dated Wednesday, February 3, 

1999, Meeting No. 109). 

The Committee resumed consideration of its draft report. 

v3 



It was agreed, — That the draft report, as amended, be concurred in. 

It was agreed, — That the Chair, Clerks and Researchers be authorized to make such 

grammatical and editorial changes to the report as may be necessary without changing the substance 

of the report. 

It was agreed, — That, in addition to the 550 copies printed by the House, 450 copies of the 

Report be printed with a distinctive cover. 

It was agreed, — That, pursuant to Standing Order 109, the Committee request the government 

to table a comprehensive response to the Report. 

It was agreed, — That the Chair instruct legislative drafters to draft a bill for the Committee’s 

consideration reflecting the recommendations contained in the Report. 

At 12:20 p.m., the Committee adjourned to the call of the Chair. 

TUESDAY, MAY 11, 1999 

(Meeting No. 141) 

The Standing Committee on Justice and Human Rights met at 9:08 a.m. this day, in Room 371, 

West Block, the Acting Chair, Jacques Saada, presiding. 

Members of the Committee present: Reg Alcock, Eleni Bakopanos, Michel Bellehumeur, 

Aileen Carroll, Derek Lee, Peter MacKay, John Maloney, John McKay, John Reynolds, Jacques 

Saada. 

Acting Members present: lan Murray for Paul DeVillers, Bernard Patry for Ivan Grose, Richard 

Harris for Jim Abbott, Rob Anders for Chuck Cadman, Pierre Brien for Richard Marceau. 

In attendance: From the Library of Parliament: Marilyn Pilon, Researcher. 

Witnesses: From the Correctional Service of Canada: Ole Ingstrup, Commissioner; Richard 

Clair, Corporate Secretary. From the National Parole Board: Willie Gibbs, Chairman. From the 

Royal Canadian Mounted Police: Philip J.R. Murray, Commissioner; René Charbonneau, Assistant 

Commissioner and Director, Federal Services. 

Pursuant to Standing Order 81(4) and the Order of Reference dated Monday, March 1, 1999, the 

Committee resumed consideration of the Main Estimates for the fiscal year ending March 31, 2000. 

(See Minutes of Proceedings dated Wednesday, April 28, 1999, Meeting No. 137). 

Ole Ingstrup, from Correctional Service of Canada, made an opening statement, and along with 
the other witnesses, answered questions. | 

At 9:30 a.m., John Maloney took the Chair. 
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At 10:35 a.m., the sitting was suspended. 

At 10:50 a.m., the sitting resumed in camera. 

Pursuant to Standing Order 68(4)(a) and the Order of Reference dated Thursday, October 30, 
1997, the Standing Committee on Justice and Human Rights resumed consideration of the Criminal 
Code impaired driving provisions. (See Minutes of Proceedings dated Wednesday, February 3, 
1999, Meeting No. 109). 

Richard Harris moved, — That the Reform Party be authorized to append a dissenting opinion 
not exceeding 6 pages to the impaired driving report after the Chairman’s signature. 

After debate, the question being put, the motion was negatived. 

The Committee resumed consideration of a draft bill in relation to its impaired driving report. 

It was agreed, — That the draft bill, as amended, be adopted. 

It was agreed, — That the Chair, Clerks, Researchers and Legislative Drafter be authorized to 

make such grammatical and editorial changes to the draft bill as may be necessary without changing 

the substance of the bill. 

Derek Lee moved, — That the Committee invite the Clerk of the House to appear within 3 days 

to advise the Committee on the interpretation of Standing Order 68. 

John McKay moved, — That the motion be amended by deleting the words “invite the Clerk of 

the House to appear within 3 days” and adding after the word “Committee”, the following: “summon 

the Clerk of the House as the next order of business.” 

After debate, the motion, as amended, was agreed to unanimously. 

At 12:35 p.m., the Committee adjourned to the call of the Chair. 

Roxanne Enman and Roger Préfontaine 

Clerks of the Committee 

1 
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